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THE GOLD CLAUSE IN UNITED STATES BONDS 


C hee earliest, and not the least pointed, commentary upon 
the majority opinion in the Liberty Bond gold clause case* 
was made by the Associated Press, when it announced that the 
Government had “lost”. That first plain misreading of the opin- 
ion, and the more discriminating bewilderment of succeeding dis- 
patches, called attention to what is perhaps the single most sig- 
nificant aspect of the decision. For what was confusing to the 


reporter at the first reading is even more so to the commentator 
at the hundredth. Few more baffling pronouncements, it is fair to 
say, have ever issued from the United States Supreme Court. 
The attack upon the constitutionality of the gold legislation of 
1933 and 1934 * was destined from the beginning to furnish a 
memorable episode in the history of the Court. Seldom has a 


1 Perry v. United States, 294 U. S. 330 (1935). Mr. Chief Justice Hughes wrote 
the opinion, Mr. Justice Stone concurring specially. Jd. at 358. Justices Mc- 
Reynolds, Van Devanter, Sutherland, and Butler dissented in an opinion written 
by Mr. Justice McReynolds and directed also to the decisions in the Nortz and 
Norman cases, infra notes 4, 5. Id. at 361. 

2 There were five cases before the Court, argued and decided at the same time. 
Three cases presented the question of the effect of the recent legislation upon the 
rights of holders of private bonds containing gold clauses. Norman v. Baltimore & 
Ohio R. R., and United States v. Bankers Trust Co. (two cases), 294 U. S. 240 
(1935). The fourth case concerned the position of holders of gold certificates. 
Nortz v. United States, 294 U. S. 317 (1935). 

In the gold clause cases, public and private, the attack was aimed primarily at 
the constitutionality of the Joint Resolution of June 5, 1933. See note 8, infra. 
Other measures relating to the currency, however, were in some degree involved; 
and in the gold certificate case were solely involved. The Emergency Banking Re- 
lief Act of March 9, 1933, 48 Stat. 1, 12 U. S. C. A. § 95a (1934), (1) empowered 
the President to regulate or prohibit “transactions in foreign exchange, transfers 
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legal controversy been touched with ramifications so various and 
so extensive.* So much the more astonishing, therefore, is the 
Delphic character of the Court’s utterance in the most difficult 
of the cases before it. While the positions of holders of gold cer- 
tificates * and of private bonds containing gold clauses ° were de- 


of credit between or payments by banking institutions, . . . and export, hoarding, 
melting, or earmarking of gold or silver coin or bullion or currency ”; and (2) au- 
thorized the Secretary of the Treasury to require all persons to deliver to the 
Treasurer “ any or all gold coin, gold bullion, and gold certificates ” owned by them 
in return for “ an equivalent amount of any other form of coin or currency . . . of 
the United States.” Sundry executive orders carried these powers into effect. Execu- 
tive Orders, No. 6073, March 10, 1933, 12 U.S. C. A. § 95n.; No. 6102, April 5, 1933, 
id. § 248n.; No. 6111, April 20, 1933, and No. 6260, Aug. 28, 1933, id. § 95n.; No. 
6261, Aug. 29, 1933; No. 6359, Oct. 25, 1933, id. § 248n.; No. 6556, Jan. 12, 
1934; No. 6560, Jan. 15, 1934, id. §95n. The Agricultural Adjustment Act of 
May 12, 1933, § 43, 48 STAT. 51, 31 U.S. C. A. § 821 (1934), authorized the President 
to reduce the gold content of the dollar to any amount within so per cent of its 
then weight; and provided (1) that the “ gold dollar, the weight of which is so 
fixed, shall be the standard unit of value, and all forms of money .. . shall be 
maintained at a parity with this standard and it shall be the duty of the Secretary 
of the Treasury to maintain such parity ”; and (2) that “all . . . coins and cur- 
rencies heretofore or hereafter coined or issued by or under the authority of the 
United States shall be legal tender for all debts public and private.” The Gold Re- 
serve Act of Jan. 30, 1934, § 12, 48 STAT. 342, 31 U. S. C. A. $821 (1934), con- 
firmed orders issued under the two preceding statutes, and with respect to the au- 
thority of the President to fix the weight of the gold dollar provided that it should 
not be fixed “ in any event at more than 60 per centum of its present weight.” On 
Jan. 31, 1934, the President issued a proclamation declaring that he fixed “ the 
weight of the gold dollar to be 15 5/21 grains nine tenths fine.” Executive Procla- 
mation No. 2072, Jan. 31, 1934, 31 U. S. C. A. § 821n. 

8 For a valuable discussion of the international implications of the problem 
(implications outside the scope of this paper), see Nussbaum, Comparative and In- 
ternational Aspects of American Gold Clause Abrogation (1934) 44 YALE L. J. 53. 

4 Nortz v. United States, 294 U. S. 317 (1935). The former holder of gold cer- 
tificates to the nominal value of $106,300 brought suit in the Court of Claims to 
recover an additional $64,334.07 in present currency. He asserted that he had been 
compelled to surrender the certificates to the Treasury in return for legal tender of 
the same nominal amount, that he had done so under protest, and that under the 
Fifth Amendment he was entitled to recover just compensation for the value, at the 
time of surrender, of the gold coin represented by the certificates. The Court, speak- 
ing through Mr. Chief Justice Hughes, held in effect that just compensation was what 
the gold coin would have been worth to the plaintiff if he had received it, and that, 
since the gold dollar had not yet been devalued at the time of surrender and since 
all legal tender was then at a parity, the coin would have been worth no more than 
the currency which in fact he did receive. See pp. 1076-77, infra. The Court of 
Claims not being authorized to entertain actions for nominal damages, it concluded 
that the plaintiff could recover nothing. See note 9, infra. 

5 Norman v. Baltimore & Ohio R. R., 294 U. S. 240 (1935). A railroad bond- 
holder brought suit upon a coupon, relying upon the gold clause which promised 
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fined with reasonable precision, that of holders of United States 
gold clause obligations was left shrouded in doubt. Almost the 
only thing which it is possible to say with assurance is that the 
plaintiff in the particular suit did not recover. 

‘What does the opinion mean? This question stands at the 
threshold of every other speculation concerning the case: its bear- 
ing upon monetary policy, its economic and political implications, 
its relation to the main structure of American constitutional law. 
An examination of the possible answers to it will be the primary 
concern of this paper. 

The bare bones of the case may be briefly stated. One Perry, 
the holder of a United States bond which had been called for re- 
demption, sued in the Court of Claims to recover 1.69 dollars in 
present legal tender ° for every gold dollar expressed in the bond. 
He insisted that the gold clause in the bond’ gave him that right, 
and challenged the validity of the Joint Resolution of June 5, 
1933, which purported to take it away. The Supreme Court 
held, on questions certified to it, that the Joint Resolution was 


payment of so many dollars “in gold coin of the United States of the present 
standard of weight and fineness”. The weight of the gold dollar having been re- 
duced from 25 8/10 grains of gold nine-tenths fine to 15 5/21 grains (see note 2, 
supra) he demanded 1.69 dollars in present currency for every dollar expressed in 
the bond. The Court, again through Mr. Chief Justice Hughes, held that the pro- 
visions of the Joint Resolution of June 5, 1933 (see note 8, infra), forbidding such 
payment, were constitutional as applied to such an obligation, and denied recovery. 

6 See note 5, supra. 

7 The gold clause in United States bonds is a promise to pay so many dollars 
“in United States gold coin of the present standard of value”. Compare the terms 
of the conventional gold clause in private bonds, supra note 5. 

8 48 Srat. 112, 31 U. S. C. A. § 463 (1934). The essential provisions are as 
follows: “ That (a) every provision contained in or made with respect to any 
obligation which purports to give the obligee a right to require payment in gold 
or a particular kind of coin or currency, or in an amount in money of the United 
States measured thereby, is declared to be against public policy; and no such pro- 
vision shall be contained in or made with respect to any obligation hereafter in- 
curred. Every obligation, heretofore or hereafter incurred, whether or not any 
such provision is contained therein or made with respect thereto, shall be discharged ° 
upon payment, dollar for dollar, in any coin or currency which at the time of pay- 
ment is legal tender for public and private debts. Any such provision contained 
in any law authorizing obligations to be issued by or under authority of the United 
States, is hereby repealed, but the repeal of any such provision shall not invalidate 
any other provision or authority contained in such law. 

“(b) As used in this resolution, the term ‘ obligation’ means an obligation (in- 
cluding every obligation of and to the United States, excepting currency) payable 
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invalid as applied to the gold clause in a United States bond, but 
that the aggrieved bondholder was entitled to recover only for the 
“‘ actual damage ” which he had suffered. It found that no such 
damage had been proved, and, since the Court of Claims is not 
authorized to entertain actions for nominal damages,’ decided 
that the action could not be maintained. 

Seemingly the most explicit and yet ultimately the most puzzling 
part of the opinion is that in which the Joint Resolution is declared 
unconstitutional. It is desirable at the outset to deal with this 
question in the terms in which the Court apparently dealt with it.’° 
The next and the critical question is why — if as applied to this 
bond the Joint Resolution is indeed unconstitutional — the bond- 
holder has suffered no damage.** The conflicting answers to this 
question which find apparent support in various parts of the opin- 
ion will lead eventually to a reconsideration of the original prob- 
lem as to the invalidity of the Resolution.” 


I. CONSTITUTIONALITY OF THE RESOLUTION 


The best approach to the constitutional discussion in the public 
bond case is by way of the constitutional decision in the private 
bond case. 

The private gold clause, construed so as to entitle the investor 
under present circumstances to be paid in a ratio of 1.69 to 1,*° 


in money of the United States; and the term ‘coin or currency’ means coin or 
currency of the United States, including Federal Reserve notes and circulating notes 
of Federal Reserve banks and national banking associations.” 

As to § 2 of the Resolution, see notes 75, 141, infra. 

® Grant v. United States, 7 Wall. 331, 338 (U. S. 1868) ; Marion & R. V. Ry. v. 
United States, 270 U. S. 280, 282 (1926). 

10 See pp. 1064-69, infra. 

11 See pp. 1069-89, infra. 

12 See pp. 1089-94, infra. 

13 So the bondholder contended the clause should be construed, and so the 
Court, at least for purposes of deciding the constitutional question, construed it. 
See note 106, infra. Various constructions of such clauses are possible, and, under 
varying circumstances, various ones have been taken. See, for a comprehensive 
discussion, Nebolsine, The Gold Clause in Private Contracts (1933) 42 YALE L. J. 
1051. (1) The clause may be treated as calling for delivery of gold as a commodity. 
See Bronson v. Rodes, 7 Wall. 229, 250 (U. S. 1868), note 16, infra; cf. Butler v. 
Horwitz, 7 Wall. 258 (U. S. 1868); Dewing v. Sears, 11 Wall. 379 (U.S. 1870). 
Such a construction may succeed in hitching the value of the obligation to the value 
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was an effort by the parties to establish their own standard or 
measure of the obligation. It was a contract entered into in order 
to avoid the consequences of an exercise by Congress of its power 
to regulate the currency. The obligation was made solvable in 
dollars, but not in a fixed number of whatever Congress might 
have provided, at the time of payment, should constitute a dollar. 
The parties sought, in an uncertain world, the reputed security of 
gold.** 


of gold, although it must run the gauntlet of uncertain doctrines as to the effect of 
impossibility of performance in the event that gold bullion as well as gold coin is 
unavailable. But it disregards the obvious nature of the obligation as a money 
contract. The Court in the Norman case specifically rejected it. See 294 U. S. at 
301, disapproving the dictum in the Bronson case, supra. Cf. Nortz v. United 
States, 294 U. S. at 326-27. (2) The clause may be treated, more accurately, as a 
money contract, but as a single obligation to pay only in the particular kind of 
money specified. Trebilcock v. Wilson, 12 Wall. 687 (U.S. 1871) ; American Chicle 
Co. v. Somerville Paper Box Co., 50 Ont. L. R. 517 (1921) ; In re Société Intercom- 
munale Belge d’Electricité, 49 T. L. R. 8 (Ch. D. 1932), aff'd, [1933] Ch. 684 (Ct. 
App.) (reversed by the House of Lords; see below). Such a construction, however, 
renders the clause inoperative whenever gold coin becomes legally unobtainable — 
one of the precise circumstances, it may be argued, in which it was intended to 
operate. See note 14, infra. Cf. Trebilcock v. Wilson, supra, in which, gold coin be- 
ing obtainable and at a premium, the Supreme Court gave a money judgment, but a 
judgment in gold coin as specified. (3) The clause may be treated (as in the Norman 
case) as specifying the measure rather than the mode of payment, and thus as over- 
riding the nominal number of currency units stated in the obligation. Feist v. Société 
Intercommunale Belge d’Electricité, [1934] A. C. 161; Cases of Serbian and Brazilian 
Loans, Pub., P. C. I. J., Series A, Nos. 20/21 (1929) ; cf. Gregory v. Morris, 96 U. S. 
619, 624, 625 (1877). Given a flexible application, such a construction will operate 
in the widest possible variety of circumstances. Measure by weight can be used to 
determine equivalence between gold coins of different content, measure by value to 
determine equivalence between gold coin and other legal tender. Measure by value, 
it is true, ceases to have meaning when there is no longer a free market for gold. 
And measure by weight becomes a mathematical rather than a physical process 
when gold coin is withdrawn and the gold content of the currency is only a book 
content. But the Supreme Court in the Norman case did not on this account object 
that it was improper. 

14 It may be urged that the clause was designed primarily to afford protection 
against the post-Civil War type of inflation in which two kinds of currency circu- 
lated side by side. This, it is true, was the American experience against the back- 
ground of which the clause first appeared. And this intention can be given effect by 
construing the clause to require payment in gold coin, if gold coin is available, and 
no more. See note 13, supra. But the silver controversy and the European World 
War experience suggest a broader intention. The cult of gold regards with equal 
horror any kind of tampering with the metallic medium, and the gold clause is an 
aspect of that cult. Probably the understanding of the investment market will be 
most faithfully reflected by viewing the clause as designed, in addition, to guard 
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Is it within the power of Congress to defeat such a contract? 
This question strikes at the roots of ideas concerning the nature 
and function of money.** And the Court gave it a definitive an- 
swer. It held, in effect, that parties are free to contract only in 
terms of the currency provided by law.*® Freedom of contract 
in a money economy thus suffers the most decisive of all possible 
setbacks. The intellectual framework in which this momentous 
determination was clothed is simple and, unless attacked at its 
foundations,” impregnable. Congress has specific power under 
the Constitution “to coin Money, [and] regulate the Value 
thereof.” ** It has a broader power, collected by the Court from 
that and cognate grants, “ to provide a ‘ sound and uniform cur- 
rency. ...’”?® Congress, therefore, has power to authorize the 
devaluation of the dollar. This is the major premise.”® The 
minor premise is that it has power also to remove any obstacles 
to the effective use of that power; private contracts cannot be per- 
mitted to interfere with the exercise of constitutional authority.” 
And gold clauses do so interfere: 


against depreciation of the single unit of currency (with or without withdrawal 
of gold from circulation) — as designed, in other words, to indicate both the mode 
of payment and/or the measure. 

15 See, for an extended discussion, Eder, The Gold Clause Cases in the Light 
of History (1935) 23 Gro. L. J. 359. 

16 The Court distinguished the post-Civil War gold clause cases on the ground 
that “‘ there were two descriptions of money in use at the time. . . , both author- 
ized by law, and both made legal tender in payments.’” 294 U. S. at 300. See 
Nebolsine, supra note 13, at 1061-69. Presumably the gold clause might again 
operate if that situation again prevailed. 

17 As it is, for example, in the dissenting opinion of Mr. Justice McReynolds, 
294 U. S. at 361, and in Zelkowich, Note (1935) 29 Int. L. Rev. 1058. Both these 
discussions, either by assertion or historical argument, in effect sterilize in the name 
of freedom of contract the constitutional grant of power to regulate the value of 
money. This Mr. Zelkowich does with notable candor when he marks as a prime 
step in the evil cycle which led to the Perry decision the act of Congress of June 28, 
1834, c. 95, 4 STAT. 699, which made a slight reduction in the gold content of the 
dollar in order to restore the parity with silver. Id. at 1070-72. 

18 Art. 1, § 8, cl. 5. 

19 See the Chief Justice’s review, 294 U.S. at 303-06, of the Legal Tender Cases: 
Knox v. Lee, 12 Wall. 457, 544, 545 (U.S. 1870) ; Juilliard v. Greenman, 110 U. S. 
421, 438-40, 447, 448 (1884); cf. Veazie Bank v. Fenno, 8 Wall. 533, 548 (U. S. 
1869). 

20 It was largely an unspoken premise. See note 23, infra. 

21 “ Parties cannot remove their transactions from the reach of dominant con- 
stitutional power by making contracts about them.” 294 U. S. at 308. The 
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“Tt requires no acute analysis or profound economic inquiry [said 
the Court] to disclose the dislocation of the domestic economy which 
would be caused by such a disparity of conditions in which, it is insisted, 
those debtors under gold clauses should be required to pay one dollar 
and sixty-nine cents in currency while respectively receiving their taxes, 
rates, charges and prices on the basis of one dollar of that currency.” 7? 


Enforcement of the gold clause after devaluation would produce, 
in other words, a dual monetary system; and Congress has under- 
taken to establish a unitary system.”* That choice, the Court 


“ radiating potencies ” of this proposition deserve intensive study of a sort not pos- 
sible here. It is evident that the proposition, if permitted to declare itself ab- 
solute to its logical extreme, is capable of fairly devouring the “ impairment of the 
obligation of contracts” clause and corresponding due process limitations upon 
federal action. Cf. Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 435-42 
(1934). Freedom to contract, in effect, becomes the whole of freedom of contract. 
Yet so near is it to being an axiom of political necessity in modern government that 
direct attack upon it is never easy. So, in this case, critics of the majority opinion 
are driven back, in seeking tenable ground, to denying the propriety of devalua- 
tion in the first instance. Cf. note 17, supra. For a variety of applications of the 
general canon, see (1) Involving federal action: Knox v. Lee, 12 Wall. 457, 550, 551 
(U. S. 1870) ; Addyston Pipe & Steel Co. v. United States, 175 U.S. 211, 229, 230 
(1899) ; Atlantic C. L. R. R. v. Riverside Mills, 219 U. S. 186, 202 (1911) ; Louis- 
ville & Nashville R. R. v. Mottley, 219 U. S. 467, 485, 486 (1911); Philadelphia 
B. & W.R. R. v. Schubert, 224 U.S. 603, 615 (1912) ; Calhoun v. Massie, 253 U. S. 
170, 175, 176 (1920) ; New York v. United States, 257 U.S. 591, 601 (1922) ; United 
States v. Village of Hubbard, 266 U.S. 474, 477 (1925); see De Laval Steam Tur- 
bine Co. v. United States, 284 U. S. 61, 73 (1931); Sproles v. Binford, 286 U. S. 
374, 390, 391 (1932); Texas v. United States, 292 U. S. 522, 531 (1934); (2) In- 
volving state action: Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685, 
692 (1897) ; Manigault v. Springs, 199 U. S. 473, 480 (1905); Atlantic C. L. R. R. 
v. Goldsboro, 232 U. S. 548, 558 (1914); Chicago & A. R. R. v. Tranbarger, 238 
U. S. 67, 76-77 (1915); Union Dry Goods Co. v. Georgia Public Service Corp., 
248 U. S. 372, 376 (1919); Producers Transp. Co. v. Railroad Comm., 251 U. S. 
228, 232 (1920); Thornton v. Duffy, 254 U. S. 361, 369 (1920); Marcus Brown 
Holding Co. v. Feldman, 256 U. S. 170, 198 (1921); Dillingham v. McLaughlin, 
264 U. S. 370, 374 (1924); Sutter Butte Canal Co. v. Railroad Comm., 279 U. S. 
125, 138 (1929) ; Stephenson v. Binford, 287 U.S. 251, 276 (1932). 

22 294 U. S. at 315-16. This statement, together with the sentence which suc- 
ceeds it in the text, contains the gist of the Court’s explanation why the gold clause 
did constitute an interference with the constitutional authority of Congress. Cf. 
note 23, infra. In addition, the Court referred to the volume of outstanding gold 
clause obligations, and to the effect of their inforcement upon the declared policy 
of Congress in control of actual gold coin and bullion. Jbid. As pointed out here- 
after, however, the gold clause might still stand, despite the invalidation of so much 
of its provisions as called for payment of actual coin. See pp. 1071-76, infra. 

23 294 U.S. at 316. The incompatibility of the gold clause with the legal tender 
and parity provisions of law would only be apparent after devaluation; the reliance 
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held, is within the currency power,”* and no notion of freedom of 
contract drawn from the Fifth Amendment can be invoked to 
thwart it.” 

Now, said the Government, if all this is true of gold clauses in 
private contracts, why is it not equally true of gold clauses in 
United States bonds? It was a persuasive contention. For as a 
practical matter it is clear that settlement of all the Government’s 
outstanding gold clause obligations in dollars of the former stand- 
ard would have embarrassed the present monetary program 
scarcely less than similar settlement of private gold clause obli- 
gations.** Had the Court ordered such settlement, there would 


upon it in the opinion, therefore, assumes the validity of devaluation. See note 20, 
supra. This being so, it is surprising that the Court did not use the more direct 
argument against the gold clause: that its enforcement —by reason of the same 
threat of economic dislocation — would have prevented the dollar from being de- 
valued. (The argument against the gold clause, of course, is not confined to its 
relation to devaluation, actual or prospective. There may be additional reasons for 
forbidding, in any event, payment of physical coin. See pp. 1071-72, infra. But 
the principal ground of objection to “ gold value ” clauses lies in the embarrassments 
to devaluation to which they give rise.) Nor did the opinion explore the case for 
devaluation itself, which as a matter of constitutional law is an impressive one, what- 
ever it may be as a matter of economics. It may appeal, of course, not only to the 
currency power, but to the power over interstate and foreign commerce, interna- 
tional relations, and foreign exchange. Had devaluation been directly forbidden, 
or had it been indirectly defeated by enforcement of the gold clause, the United 
States would have been deprived of what may reasonably be deemed its most 
effective weapon for redressing the balance both of the internal debt structure and 
of foreign exchange. 

24 But cf. Nussbaum, supra note 3, at 58-59. 

25 Cf. ifcReynolds, J., dissenting, 294 U. S. at 375-76. 

26 So far as concerns the power of Congress to protect the currency reserves 
and to regulate the use of physical gold, in bullion and coin, the interference brought 
about by the Liberty Bond gold clause would be identical. But see note 22, supra. 
Payment under such clauses at the ratio of 1.69 to 1 in present legal tender would 
have instituted a dual monetary system in the same sense as similar payment under 
private gold clauses, albeit a dual system confined to a preferred group of gov- 
ernment creditors. The United States would have been embarrassed by the neces- 
sity of accepting receipts on a $1 basis while paying debts on a basis of $1.69 in al- 
most the same way as a private corporation, and in exactly the same way as a 
state or municipal government —to which the Norman decision was expressly de- 
clared applicable. See 294 U. S. at 306. This embarrassment, and the preference 
of gold clause creditors to other creditors at the expense of taxpayers, would have 
operated as a practical deterrent upon Congress in the formulation of a monetary 
policy in the same fashion as the more widespread economic dislocation which would 
have followed upon enforcement of both private and public gold clauses. The Gov- 
ernment further pointed out the damaging possibilities of a flight from private to 
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have been the same pressure of circumstances forcing, or tending 
to force, modification of existing currency regulations. In point 
of fact this was a contract fettering the exercise of governmental 
powers in precisely the same sense, if not altogether in the same 
degree, as the private contract. 

Does the fact that the United States was a party to the contract 
prevent its agreement from being subject to the same “ congenital 
defect ” ** to which agreements between private parties are sub- 
ject: namely, to the possibility of being defeated by an exertion 
of paramount governmental authority? The cases upon which the 
Chief Justice relied in the Norman case * are paralleled by cases 
upon which he might have relied in the Perry case.*® The parallel, 
it is true, is not perfect. It has long been settled that a state can 
bind itself contractually not to exercise the taxing power,*® and 
so also can the United States.** But the Supreme Court has 
doubted the wisdom of this determination,®® and when other gov- 


Government investments (particularly during the interval between adoption of the 
Resolution and devaluation) which would have attended invalidation only of 
private gold clauses. Invalidation of gold clauses in future issues of United States 
bonds but not in outstanding issues, whether accompanied by invalidation only of 
outstanding private clauses or of both outstanding and future private clauses, would 
have embarrassed subsequent financing, both governmental and private. See Brief 
for the United States 27-35, Perry v. United States. 

27 See Holmes, J., in Madera v. Madera Water Works Co., 228 U.S. 454, 456 
(1913). 

28 See note 21, supra. 

29 See note 33, infra. 

30 The earliest case was New Jersey v. Wilson, 7°Cranch 164 (U. S. 1812), 
which Chief Justice Marshall disposed of shortly, under the impairment of the ob- 
’ ligation of contracts clause, without consideration of the power of the state to bind 
itself to such an obligation. Compare his language, throwing doubt upon the earlier 
decision, in Providence Bank v. Billings, 4 Pet. 514, 561 (U. S. 1831). See also 
Parker, C. J., in Brewster v. Hough, 10 N. H. 138, 143-47 (1839). The validity of 
the contract was put beyond controversy, however, in Gordon v. Appeal Tax 
Court, 3 How. 133 (U.S. 1845); Piqua Branch of State Bank v. Knoop, 16 How. 
369 (U. S. 1853) ; Dodge v. Woolsey, 18 How. 331 (U.S. 1855). In each of the last 
two cases, three Justices dissented. Cf. note 32, infra. 

31 Choate v. Trapp, 224 U. S. 665 (1912); Carpenter v. Shaw, 280 U. S. 363 
(1930) ; United States v. Board of Comm’rs, 6 F. Supp. 401, 403 (W. D. Okla. 1934) ; 
cf. Chase, C. J., dissenting, in Van Allen v. Assessors, 3 Wall. 573, 588, 593, 594 
(U. S. 1866). 

52 See Field, J., in The Delaware R. R. Tax, 18 Wall. 206, 226 (U.S. 1874): “If 
the point were not already adjudged it would admit of grave consideration, whether 
the legislature of a State can surrender this power, and make its action in this respect 
binding upon its successors any more than it can surrender its police power or its 
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ernmental powers were in question has frequently held that they 
could not be bargained away.** Impressive reasons may be ad- 
vanced why contracts by the United States not to exercise the cur- 
rency power should be brought within this latter group of deci- 
sions. For the currency power to a peculiar degree has to do with 
relations; it has to do with the medium of exchange which enters 
into the most pervasive of all relationships. A regulation of the 
currency applicable to everyone works the least possible altera- 
tion in the existing relational scheme. An exemption from such 
regulation, in a sense not true of any other kind of exemption, is 
almost sure to operate arbitrarily and unequally. So would it 
have done in this case; and the Government put great stress upon 
the point.** Post-devaluation dollars would buy as much as pre- 


right of eminent domain.” See also Wilmington R. R. v. Reid, 13 Wall. 264, 267 
(U. S. 1872). The new climate of opinion with respect to such grants, which this 
observation suggests, ultimately manifested itself, although not in outright denial 
of the power to make the grant, in the development of doctrines of extraordinarily 
strict construction. See Hart, State Taxation of Shares of Stock (Unpublished 
Thesis in the Harvard Law School Library, 1931) 33-52. 

83 Most of the cases deal with contracts by states bargaining away their powers. 
The validity of contracts suspending regulatory powers over public utilities has been 
recognized, but with the qualification that the contract be limited to “a definite 
term, not grossly unreasonable in time ”. St. Cloud Pub. Serv. Co. v. St. Cloud, 265 
U. S. 352, 355 (1924) ; Home Tel. & Tel. Co. v. Los Angeles, 211 U. S. 265, 273, 274 
(1908). But a policy of strict construction prevails, similar to that in tax exemp- 
tions. Railroad Comm. v. Los Angeles Ry. Corp., 280 U. S. 145, 152 (1929). See 
also Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819); Curran v. Ar- 
kansas, 15 How. 304 (U. S. 1853); New Orleans Gas Co. v. Louisiana Light Co., 
115 U.S. 650 (1885). Contracts bargaining away a wide variety of other powers, 
however, have been declared invalid. E.g., West River Bridge Co. v. Dix, 6 How. 
507, 531 (U.S. 1848) (eminent domain) ; Butler v. Pennsylvania, 10 How. 402, 416 
(U. S. 1850) (appointment to office); Beer Co. v. Massachusetts, 97 U. S. 25, 33 
(1877) (“ police power ”) ; Newton v. Commissioners, 100 U. S. 548 (1879) (agree- 
ment as to location of county seat) ; Stone v. Mississippi, 101 U. S. 814, 818 (1879) 
(privilege of operating lottery) ; Butchers’ Union Co. v. Crescent City Co., 111 U. S. 
746, 750-53 (1884) (exclusive privilege to run slaughterhouse) ; Illinois Cent. R. R. 
v. Illinois, 146 U.S. 387, 454-56 (1892) (grant of harbor rights) ; Chicago & A. R. R. 
v. Tranbarger, 238 U. S. 67, 76-77 (1915). The same principle has been applied to 
contracts by the United States. North American Commercial Co. v. United States, 
171 U.S. 110, 137 (1898) (regulation of seal fisheries) ; Horowitz v. United States, 
267 U. S. 458, 460 (1925); cf. United Shoe Mach. Corp. v. United States, 258 U. S. 
451, 463, 464 (1922); see Knox v. Lee, 12 Wall. 457, 551, 552 (U. S. 1870); Lynch 
v. United States, 292 U. S. 571, 579, 580 (1934), cited note 42, infra. 

84 The contention reappears throughout the Government’s brief, although the 
use made of it is diffuse and not always apt. See Brief for the United States 27-30, 
48-49, 60-61, Perry v. United States. It is admirably put on page 27: “In a dollar 
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devaluation dollars used to buy before they were devalued.” To 
enforce the gold clause would be, not to prevent the bondholder 
_ from being put in a worse position as a result of the monetary 
regulations of which he was complaining, but to put him in a 
better position. 

The Court rejected the Government’s argument for the purpose 
for which it was offered, to establish the constitutionality of the 
Joint Resolution, only to accept it for another purpose.** It re- 
jected it for the original purpose because it thought that another 
argument had greater force: the argument that the United States 
ought not to be free to repudiate its own obligations. 

It is of the essence to observe that this is to say that the con- 
tracts of the United States have a peculiar sanctity. There are 
documentary reasons for deciding that this is so. The Liberty 
Bond holder, like the holder of private bonds, could appeal to the 
Fifth Amendment; it has been squarely held that the due process 
clause binds the Government to its own contracts.** But other 
provisions of the Constitution are also relevant. A Liberty Bond 
is a borrowing contract; and the Constitution, in express words, 
confers upon Congress the power to borrow money upon the credit 
of the United States.** How; it can be urged, can the credit of the 
United States be maintained if the Government can itself alter 
the character of its own obligations? *° A Liberty Bond is part of 
the public debt, and the fourth section of the Fourteenth Amend- 
ment, embodying a part of the Civil War settlement, declares that 


economy, the gold content of the dollar can be increased or decreased with equal 
justice to debtors and creditors, provided the increase or decrease is made applica- 
ble to all alike. The moment the application is limited, relative discrepancies neces- 
sarily follow. .. .” 

35 Cf. 294 U.S. at 357-58. 

86 In measuring damages. See pp. 1077-78 et seq., infra. 

87 Lynch v. United States, 292 U. S. 571 (1934), cited note 42, infra; United 
States v. Northern Pac. Ry., 256 U. S. 51, 64 (1921); see Sinking-Fund Cases, 99 
U. S. 700, 718, 719 (1878) ; United States v. Central Pac. R. R., 118 U.S. 235, 238, 
240 (1886). 

88 Art. I, § 8, cl. 2. 

39 “ By virtue of the power to borrow money ‘ on the credit of the United States,’ 
the Congress is authorized to pledge that credit as an assurance of payment as stipu- 
lated, as the highest assurance the Government can give, its plighted faith. To say 
that the Congress may withdraw or ignore that pledge is to assume that the Constitu- 
tion contemplates a vain promise ; a pledge having no other sanction than the pleasure 
and convenience of the pledgor.” 294 U.S. at 351. 
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“the validity of the public debt of the United States authorized 
by law . . . shall not be questioned.” *° There was at least some 
justification for arguing that a refusal to honor a gold clause in 
a public obligation was a questioning of the validity of the public 
debt.** 

It is unnecessary to labor the point that neither of these two 
provisions necessarily foreclosed the question. The question was 
whether “ punctilious fulfillment of contractual obligations ” * 
of the United States is more important than the freedom of Con- 
gress to exercise its regulatory powers in whatever manner it 
deems to be in the public interest. This was an open question un- 
der the Constitution and under the prior decisions of the Supreme 
Court. There were ample materials for a decision either way.** 
Whether or not one agrees with the choice which the Court made, 
it is impossible not to recognize that it was a legitimate choice. 
Maintenance of the credit of the United States may easily be re- 
garded as of paramount importance, of such paramount impor- 
tance that Congress should be free to offer to prospective lenders 
any inducement whatever. A contrary decision would have meant 
that this particular inducement could not be offered. 


40 For varying views as to the effect of this section, see Eder, A Forgotten Sec- 
tion of the Fourteenth Amendment (1933) 19 Corn. L. Q. 1; Nussbaum, supra note 
3, at 85; Burpick, THe LAw or THE AMERICAN CONSTITUTION (1922) § 228; 
Dunninc, Essays ON THE CiviL WAR AND RECONSTRUCTION (1898) 118. 

41 “ While this provision was undoubtedly inspired by the desire to put beyond 
question the obligations of the Government issued during the Civil War, its language 
indicates a broader connotation. We regard it as confirmatory of a fundamental 
principle which applies as well to the government bonds in question. ... Nor 
can we perceive any reason for not considering the expression ‘ the validity of the 
public debt’ as embracing whatever concerns the integrity of the public obliga- 
tions.” 294 U.S. at 354. 

42 Quoted by the Chief Justice from Lynch v. United States, 292 U. S. 571, 
580 (1934). The quotation, however, was taken from a much more limited context, 
the substance of which was that, while considerations of mere economy cannot 
justify the failure to fulfill contractual obligations punctiliously, such failure may 
be justified in the exercise of “the federal police power or some other paramount 
power.” See note 33, supra. 

43 For discussions of the general problem of gold clauses and constitutional 
power, see Post and Willard, The Power of Congress to Nullify Gold Clauses (1933) 
46 Harv. L. Rev. 1225; Hanna, Currency Control and Private Property (1933) 33 
Cor. L. Rev. 617; Collier, Gold Contracts and Legislative Power (1934) 2 GEO. 
Wasa. L. REv. 303; King, The Gold Clause — Can It Constitutionally Be Abrogated 
by Legislation? (1934) 2 id. 131; Barry, Gold (1934) 20 Va. L. Rev. 263. See also 
Nebolsine, supra note 13; Nussbaum, supra note 3. 
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Upon one point only is it possible to speak with entire assur- 
ance. The case did not involve the question whether obligations 
of the United States can be repudiated altogether. And it is of 
first importance to note that the Chief Justice seemed to treat it 
as if it did. For he said, 


“The Government’s contention thus raises a question of far greater 
importance than the particular claim of the plaintiff. On that reason- 
ing, if the terms of the Government’s bond as to the standard of payment 
can be repudiated, it inevitably follows that the obligation as to the 
amount to be paid may also be repudiated. The contention necessarily 
imports that the Congress can disregard the obligations of the Govern- 
ment at its discretion, and that, when the Government borrows money, 
the credit of the United States is an illusory pledge.” ** 


Mr. Justice Stone did not construe the Government’s conten- 
tion so broadly; *° nor does the Government’s brief itself appear 
to support such a construction.** But whether or not the Gov- 
ernment made its contention clear, the result stated by the Chief 
Justice — “ that the obligations as to the amount to be paid may 
also be repudiated ” — surely was not “ inevitable”. The whole 
tradition of Anglo-American law stands as testimony that a dis- 


tinction could have been drawn. As we shall see, distinctions 
much more subtle the Chief Justice himself was soon to draw in 
the course of this very opinion. 


II. Tue ‘ CoNSTITUTIONAL ” INTERPRETATION 


Starting, then, with the proposition that the United States has 
made a valid contract and broken it, we turn to confront the puz- 
zling fact that the wronged party has suffered no damage from the 
breach. This is the crucial question raised by the decision. Pre- 
cisely why is it that the bondholder has suffered no damage? 

One possible answer, surprisingly enough, is that the bond- 
holder suffered no damage because Congress had power to defeat 


44 294 U. S. at 350. ‘ 

45 “T do not understand the Government to contend that it is any the less 
bound by the obligation than a private individual would be, er that it is free to 
disregard it except in the exercise of the constitutional power ‘to coin money’ and 
‘regulate the value thereof’. In any case, there is before us no question of default 
apart from the regulation by Congress of the use of gold as currency”. 294 U. S. 
at 359. 

46 See, especially, Brief for the United States 62, 78-80, Perry v. United States. 
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the contract. For the Joint Resolution was not the only legisla- 
tion whose constitutionality was in issue. The Chief Justice dis- 
cussed the legislation placing restrictions upon the use of gold,*’ 
and he appeared to say that it was within the power of Congress 
to enact.** What bearing has this legislation upon the issue of 
damages? This question has to be considered in two aspects: 
first, the bearing of the legislation upon the bondholder’s right to 
demand the promised gold coin in specie; *° and, second, its bear- 
ing upon his right to an alternative or substituted performance.” 

Before inquiring into these matters attention must be called to 
the equally important and equally difficult problem of construc- 
tion of the gold clause itself.** The gold clause in United States 
bonds is in terms a promise to pay a certain number of dollars “ in 
United States gold coin of the present standard of value.” ** The 
one thing clear about this clause is that “ present ” for the pur- 
poses of the bonds in suit means 1918, the year in which the bonds 
were issued.** But what does “ standard of value” mean? What 
did the Court decide that it means? It may have decided that it 
means “ standard of weight and fineness,” the same thing which 
the gold clause in private bonds says in so many words.™ Or it 
may have decided that it means “ standard of value in terms of 
commodities,” in other words, purchasing power. Not the least 


47 See note 2, supra. 
48 See notes 62, 67, infra, and accompanying text. 

49 See pp. 1071-72, infra. 

50 See pp. 1072-77, infra. 

51 See notes 13, 14, supra. 

52 Second Liberty Bond Act, Sept. 24, 1917, 40 SraT. 288; see Treas. Dep’t 
Circ. No. 121, Sept. 28, 1918. The Government’s brief states that such a phrase 
seems first to have been used in the Refunding Act of July 14, 1870, 16 Srar. 272 
(“coin of the present standard value”). The sole reference to the phrase in the 
debate over that bill indicates a desire to encourage subscriptions for the bonds 
abroad. See statement of Congressman Butler of Massachusetts, in Conc. GLOBE, 
41st Cong., 2d Sess. (1870) 5019. The brief points out that “ claimant’s bond, 
like every security of the United States outstanding on June 5, 1933, forms part of 
a domestic issue”. It points out further that the last discussion in Congress con- 
cerning the gold clause was a trivial exchange between two senators in 1910. See 
Brief for the United States 8-12, Perry v. United States. 

53 But cf. note 99, infra. 

54 The conventional gold clause in private bonds is a promise to pay so many 
dollars “in gold coin of the United States of the present standard of weight and 
fineness”. As to this and similar clauses, see Nebolsine, supra note 13, at 1051; 
Post and Willard, supra note 43, at 1225. 
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remarkable feature of the opinion is that it is impossible to deter- 
mine to a certainty just which of these two interpretations the 
Court intended to adopt.* 

It will be convenient for the present to assume that the Court 
intended to adopt the first interpretation. There can be no mis- 
take that the private gold clause means “ standard of weight and 
fineness,” and the Chief Justice certainly did not say that he was 
construing the public gold clause differently.°° A further am- 
biguity in the clause may likewise be passed over temporarily. 
The clause may be what is known as a “ gold value” clause, 
namely, a device for establishing a measure, in terms of gold, of 
the number of legal tender dollars to be paid. Or it may be taken 
literally as a simple promise to pay so many dollars in gold coin, 
and nothing else.” It is not clear that anything important turns 
on the distinction.** But we may adopt the latter view for the time 
being. We shall treat the clause, in other words, as a promise to 
pay, in specie, so many dollars in United States gold coin of the 
1918 standard of weight and fineness. 


A 


We return, then, to the question why the bondholder cannot 
get this physical gold coin which has been promised him. The 
answer must be, because Congress has power under the Consti- 
tution to forbid its payment. 

The reasons for supposing that this must be so are fairly over- 
whelming. If the depression has taught us nothing else, it has 
demonstrated the absolute necessity, in a complex modern econ- 
omy, that the Government have power to protect the nation’s 
physical reserves of coin and bullion. The existence of such 
power, indeed, the Supreme Court recognized many years ago.” 


55 The evidence bearing upon the question is discussed in detail, infra pp. 
1081-86. 56 See p. 1086, infra. 

57 A third possibility of treating such clauses as commodity contracts has been 
earlier discussed. See note 13, supra. The Chief Justice did not expressly negative 
this construction in the Perry case as he did in the Norman and Nortz cases. But 
the omission seems to be without significance. 

58 See pp. 1074-76, 1079-81, infra. 

59 Ling Su Fan v. United States, 218 U. S. 302, 310, 311 (1910), upholding the 
prohibition of the export of silver from the Philippine Islands. See also Woolsey, J., 
in Campbell v. Chase Nat. Bank, 5 F. Supp. 156, 168, 169 (S. D. N. Y. 1933). 


_ 

i” 

. 

j 

} 
4 


1072 HARVARD LAW REVIEW [Vol. 48 


Hardly less evident than the necessity of the power is the fact 
that its exercise would be defeated if gold coin were permitted 
to go into the hands of any group of private persons, even of 
United States bondholders. There were outstanding in June, 
1933, more than $20,000,000,000 of United States bonds con- 
taining gold clauses, as against approximately $4,000,000,000 of 
gold in the country.“ To permit United States bondholders to 
hoard so much of this gold as they can get their hands upon, or to 
export it, or to dispose of it free from restrictions in the domestic 
market would be to put it in their power to upset the entire mone- 
tary system of the country. It is scarcely thinkable that these 
bondholders have a constitutional right to do any of those things. 

Nor is the Perry case to be taken as deciding that such a right 
exists. On the contrary, the Chief Justice made it perfectly clear 
that Congress has power to withdraw the physical gold coin from 
circulation altogether.” If Congress can compel such coin to be 
turned into the Treasury, it must follow that it can forbid it from 
being paid out. It must follow accordingly that the Joint Resolu- 
tion itself, so far as it simply forbade such payment, in substance 
is constitutional.“ To understand this is the first step, and the 
single sure step, toward understanding the opinion. 


B 


The second, and much more difficult, branch of the question 
| proposed above * relates to the effect of the legislation restricting 
the use of gold upon the bondholder’s right to an alternative or 


60 Cf. note 22, supra. 
Hi 61 See Brief for the United States 13, Perry v. United States; Brief for the 
4 United States 41, United States v. Bankers Trust Co. 
y 62 “ Before the change in the weight of the gold dollar in 1934, gold coin had been 
| withdrawn from circulation. . . . That action the Congress was entitled to take by 
i virtue of its authority to deal with gold coin as a medium of exchange.” 294 U. S. 
at 355-56. See also id. at 313, 328. The emphasis throughout this section of the 
opinion (obscured by excision) is upon the use of gold coin for export or foreign 
exchange purchases. But the language extends to the control of coin for domestic 
t uses. The contrary emphasis seems sufficiently explained by the fact that it is the 
i foreign uses which would be presently profitable. 
| 63 But see pp. 1090-94, infra. 
1 64 In spite of the fact that the Chief Justice stated flatly, “We conclude that 
the Joint Resolution . . . , insofar as it attempted to override the obligation created 
by the bond in suit, went beyond the congressional power.” 294 U. S. at 354. 
65 See p. 1070, supra. 
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substituted performance. Has the admitted power of Congress 
over the physical gold coin any bearing in computing the bond- 
holder’s damages for not getting the coin? 

The Chief Justice seems to say that it has: 


“Tn considering what damages, if any, the plaintiff has sustained by 
the alleged breach of his bond, it is hence inadmissible to assume that 
he was entitled to obtain gold coin for recourse to foreign markets or 
for dealings in foreign exchange, or for other purposes contrary to the 
control over gold coin which the Congress had the power to exert, and 
had exerted, in its monetary regulation. . . . 

“ Plaintiff demands the ‘ equivalent’ in currency of the gold coin 
promised. But ‘ equivalent’ cannot mean more than the amount of 
money which the promised gold coin would be worth to the bondholder 
for the purposes for which it could legally be used.” °* 


If this language be taken at its face value, the case is settled. 
For it is incontestable that the only /egal use to which 10,000 pre- 
devaluation gold dollars can be put is to surrender them to the 
Treasury in return for current legal tender of the same nominal 
amount.** So much the bondholder has already been offered, and 
so much the United States is still willing to pay. 

This may indeed be the final explanation of the decision. But 
there are at least two reasons for doubting it. One of them is 
that the Chief Justice himself did not seem to treat it so, but went 
on to make further statements indicating that he was disposing 
of the case on quite different grounds. This aspect of the matter 
will be discussed later in connection with those further state- 
ments.®* The other reason must be dealt with at once. The Chief 
Justice’s language, so understood, is difficult to reconcile with his 
earlier language declaring the abrogation of the gold clause itself 
unconstitutional. 

The ordinary measure of damages for not getting the promised 
gold coin would undoubtedly be the amount which the coin would 


66 294 U. S. at 357. 

67 The emphasis, of course, must be on the word “ legal,” meaning “ permissible 
under the applicable statutes.” The statutes require the coin to be surrendered, 
and they provide that the bondholder shall be given in return legal tender at the 
pre-devaluation parity. See note 2, supra. As pointed out in the text immediately 
ensuing, the first provision may be constitutional and the second not. The Chief 
Justice did not make clear just how much he intended the word “legally” to 
cover. 68 See pp. 1076-89, infra. 
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be worth to the promisee if he could get it. But this is not an 
ordinary case. We have to deal with the apparent paradox that 
Congress both can and cannot refuse to pay gold.coin. To say 
that there has been a breach because Congress cannot but no 
damage because it can is arrant nonsense. The latter half of the 
statement, moreover, is palpable bootstraps. This will appear 
plainly when it is recalled that the grounds for upholding the 
power of Congress related only to the physical coin. Those 
grounds add up to the conclusion that Congress can take the prom- 
ised coin away from the bondholder altogether, and hence that 
it can refuse to pay it to him in the first place. They do not, 
however, add up to any conclusion as to what compensation the 
United States must give the bondholder when it takes the coin, or 
when it refuses to pay it. For the United States can give the 
bondholder a number of legal tender dollars in excess of that 
stated in the bond without the slightest embarrassment to its 
program for impounding the physical coin. The considerations 
which prompted the denial of specific performance, that is to say, 
have no necessary bearing upon the scope of the remedy of sub- 
stituted performance.” It is true that the substituted perform- 
ance which the bondholder demands may embarrass the Govern- 
ment’s program in other respects.”” But these embarrassments 
have already been considered in discussing the power of Con- 
gress to outlaw the gold clause altogether, and dismissed. To turn 
around and give weight to them now would be to stultify that 
original conclusion. 

The same point may be made, with greater clarity, if the clause 
be regarded, not as a contract calling only for payment of gold 
coin in specie, but as a gold value contract calling either for coin 
or for a number of legal tender dollars measured thereby. To 
take this view of the clause does not change the reasons why, un- 
der present circumstances, the bondholder cannot get the physical 


68 There is in this conclusion, it should be noted, no inconsistency with the 
conclusion reached in notes 13, 14, supra, as to the effect of the withdrawal of gold 
from circulation upon a “gold coin” clause in private contracts. The private 
obligor (assuming the validity of the withdrawal) may plead impossibility. He 
has committed no wrong; his creditor may at most claim restitution. But the 
public obligor, the Court said, has committed a wrong. So saying, it denied, in 
effect, the defense of impossibility. 

70 See note 26, supra. 


1935] THE GOLD CLAUSE 1075 


coin. But it strengthens, if possible, the reasons why that fact 
should not control the amount which he can recover in legal 
tender. 

For now the bondholder’s demand for an additional payment 
springs not alone from the remedial law but from the contract 
itself. The Joint Resolution violates the contract both in deny- 
ing payment in gold and in denying payment otherwise than dol- 
lar for dollar. Indeed, we may well ask with Mr. Justice Stone 
what statutory justification there is, other than the Joint Resolu- 
tion, for rejecting the bondholder’s claim for the second form of 
payment.” The only available answer is Section 43 of the Agri- 
cultural Adjustment Act * which, after authorizing the President 
to devalue the dollar, provides, first, that the “gold dollar, the 
weight of which is so fixed, shall be the standard unit of value, 
and all forms of money . . . shall be maintained at a parity with 
this standard ”,”* and, second, that “ all coins and currencies, 
heretofore or hereafter issued by or under the authority of the 
United States shall be legal tender for all debts public and pri- 
vate.” * Assuming that these provisions accomplished the result 
which the Joint Resolution sought unsuccessfully to make doubly 


71 “ Moreover, if the gold clause be viewed as a gold value contract, as it is 
in Norman v. Baltimore & Ohio R. Co., supra, it is to be noted that the government 
has not prohibited the free use by the bondholder of the paper money equivalent 
of the gold clause obligation; it is the prohibition, by the Joint Resolution of Con- 
gress, of payment of the increased number of depreciated dollars required to make 
up the full equivalent, which alone bars recovery. In that case it would seem to be 
implicit in our decision that the prohibition, at least in the present situation, is 
itself a constitutional exercise of the power to regulate the value of money.” 294 
U. S. at 360-61. 

72 48 Srav. 51 (1933), 31 U. S.C. A. § 821 (1934) ; see note 2, supra. 

73 This provision simply reénacts the provision of the Gold Standard Act of 
March 14, 1900, c. 41, 31 Stat. 45. Cf. Act of Nov. 1, 1893, c. 8, 28 Stat. 4. See also 
Federal Reserve Act of Dec. 23, 1913, c. 6, § 26, 38 Stat. 251, 274. 

74 This provision, of course, marks a development of the utmost importance in 
the monetary policy of the United States. Its only earlier analogue was the Legal 
Tender Act of Feb. 25, 1862, 12 STat. 345, and its successors, which provided that 
the notes therein authorized should be “lawful money and a legal tender in pay- 
ment of all debts, public and private, within the United States, except duties on im- 
ports and interest ” on bonds and notes of the United States. It was this provision 
which in Bronson v. Rodes, 7 Wall. 229 (U. S. 1868), and succeeding cases, was 
held, by construction, inapplicable to obligations containing gold clauses. For a 
summary of the legal tender qualities of various forms of money outstanding in the 
United States at the time of the adoption of § 43, see Nebolsine, supra note 13, at 
1053. 
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sure,” we still have the question why they are valid. Congress has 
provided that the equivalent of one pre-devaluation gold dollar 
shall be one post-devaluation legal tender dollar. But the con- 
tract itself provides for a different equivalent, determined by the 
gold content of the old and the new dollars. The question is why 
the contract, which prevailed against the Joint Resolution, does 
not still prevail. None of the special reasons for recognizing the 
power to withdraw physical gold coin from private possession will 
help here. Surely no reason of substance can be given why Con- 
gress can constitutionally frustrate the contract by the Agricul- 
tural Adjustment Act which does not argue equally for the con- 
stitutionality of the Resolution.”® 

A collateral reason for doubting whether the Chief Justice is to 
be understood as disposing of the case on this ground is furnished 
by the decision in the gold certificate case.”* That decision deals 
with a somewhat similar problem, namely, the power of Congress 
to require the holder of a certificate redeemable in gold coin to sur- 
render it in return for legal tender not so redeemable. If Con- 
gress has power to compel such a holder, after devaluation, to 
accept a number of legal tender dollars no greater than that to 
which he would have been entitled before devaluation, we have at 
least the foundation, although only a foundation,"* for an argu- 
ment that it likewise has power to compel the recipient of gold 


75 There is strong basis for believing that the Resolution was indeed adopted 
simply out of abundance of caution. See Sen. Rep. No. 99, 73d Cong., 1st Sess. 
(Committee on Banking and Currency 1933) 1: ‘“ By the Thomas amendment 
[$43] currency was intended to be made legal tender for all debts. However, 
due to the language used doubt has arisen whether it has been made legal tender 
for payments on gold clause obligations, public and private. This doubt should be 
removed.” See also the Treasury memorandum of May 26, 1933 (Brief for the 
United States 26, 27, United States v. Bankers Trust Co.), referring to the Resolu- 
tion as “ designed to clarify the effect of recent legislation upon the status of the 
‘ gold clause ’ in public and private obligations ”. Cf. Irving Trust Co. v. Hazlewood, 
148 Misc. 456, 265 N. Y. Supp. 57 (Sup. Ct. 1933). Nor are the grounds upon which 
the provisions of the Legal Tender Act were construed to be inapplicable to gold 
clauses, available in the application of § 43. See note 16, supra. The legal tender 
provision of § 43 was amended and substantially reénacted in § 2 of the Joint Reso- 
lution. It is an extraordinary circumstance that the Chief Justice in the Perry case 
gave no express consideration to the question of the construction or constitution- 
ality either of the original or the amended provision. 
76 See pp. 1090-94, infra. 
77 Nortz v. United States, 294 U. S. 317 (1935); see note 4, supra. 
78 The gold certificate contained no such express promise as the Liberty Bond. 
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coin under a gold clause to turn it in and receive a similar num- 
ber of legal tender dollars. There may be some significance in 
the fact that the Chief Justice in the gold certificate case re- 
frained from putting the decision squarely upon that ground. In- 
stead, the decision appcars to turn upon the particular circum- 
stance that the holder of the gold certificate was required to turn 
it in before devaluation.”” The only constitutional question 
clearly determined, therefore, was that a holder of legal tender 
redeemable in gold coin could be compelled to surrender it, at a 
parity long established and still established, for legal tender not 
so redeemable. 


Till. THe “ DamaAcEs ” INTERPRETATION 


The Chief Justice, as before pointed out,” did more than to 
imply that gold coin, by means within the power of Congress, had 
been rendered of no special value to the bondholder, and to assert 
that the “ equivalent ” to which the bondholder was entitled could 
be no more than the “ value ” of the coin. He went on to give a 
further reason why the bondholder had suffered no damage: 


Cf. 294 U. S. at 327. The bond is a borrowing contract in a sense in which currency 
is not. 

79“. . it is sufficient to point out that on January 17, 1934, the dollar had not 
been devalued. . . . The currency paid to the plaintiff for his gold certificates was 
then on a parity with that [pre-devaluation] standard of value. It cannot be said 
that, in receiving the currency on that basis, he sustained any actual loss.” 294 U.S. 
at 329; see notes 2, 73, supra. 

80 It should be noted, however, that while thus expressly limiting the decision, 
the Chief Justice did give reasons which might have a wider application. 294 U.S. 
at 329-30. See, especially, the statement that, “ Had plaintiff received gold coin 
for his certificates, he would not have been able, in view of the legislative inhibition, 
to export it or deal in it,” and the reliance upon Ling Su Fan v. United States, 218 
U.S. 302 (1910), cited supra note 59, both of which would have been equally per- 
tinent if the certificates had been called after devaluation. The indicated limitation, 
moreover, is a tenuous one. Although there had been no formal devaluation on Jan. 
17, 1934, there had been practical devaluation. The price of gold in terms of dollars 
had risen on the world market, and it had done so in consequence of the action of 
the United States Government in bidding up that price. Nor is it easy to believe that 
the rights of holders of gold certificates would ultimately be held to depend upon the 
particular order of events pursued by Congress. Congress, if it can call in the cer- 
tificates at all, should be able to do so after as well as before devaluation, and to do 
so at the pre-devaluation parity, since otherwise that very hoarding would be en- 
couraged which it is the object of the action to prevent. 

81 See p. 1073, supra. 
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“ Plaintiff has not shown, or attempted to show, that in relation to 
buying power he has sustained any loss whatever.” ** We are 
here confronted with a major dilemma. What difference would 
it have made, upon the reasoning which has been under discus- 
sion, if the plaintiff Aad suffered a loss in buying power, even 
a grievous loss? He still could not have spent his gold coin. 
The “ equivalent ” provided for by the gold clause would still be 
no more than the “ value” of the coin. The value of the coin 
would still be the nominal number of legal tender dollars which 
the United States has offered to pay, and which the plaintiff has 
received. 

It is not easy to dismiss the reference to purchasing power as 
an idle observation designed to show the rough equity of a result 
which the Chief Justice was going to reach anyway. For it is an 
integral part of the opinion. Two full paragraphs are devoted to 
the point.** If those paragraphs are accepted as meaning what 
they say, moreover, the meaning of other parts of the opinion is 
affected. New and radically different interpretations both of the 
gold clause itself and of the opinion are suggested. 

Once again it will be convenient if at first we assume that the 
clause is a specie and not a gold value contract. What then has 
purchasing power to do with the measure of damages for failure 
to get gold coin in specie? The explanation, it may be suggested, 
is something like the following: 

To determine damages according to the value of the coin in the 
absence of a free gold market is not satisfactory for the very rea- 
sons which have just been considered; the value of the coin cannot 
be made to depend upon the actual market, since the market is 
under the control of the promisor.** But the bondholder is ask- 
ing the Court to go to the other extreme: to determine damages 
as if there were a free gold market. Such a course, it can be urged, 
is open to different but equally serious objections. To figure dam- 
ages upon that hypothetical basis would be unjustly to enrich the 
bondholder.*® For there is no free market for gold, and it is pre- 
cisely because of that fact that gold coin would be worth so much 


82 294 U.S. at 357. 83 Quoted infra p. 1084. 
84 Cf. note 69, supra. 
85 Cf. 294 U.S. at 358: “. . . in view of the adjustment of the internal economy 


to the single measure of value as established by the legislation of the Congress, and 
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if there were such a market! As a result of the Government’s 
monetary program, in other words, the price of gold in terms of 
dollars has been artificially kited. It has been decided that the 
Government cannot by its power to restrict the market for gold 
coin cause injury to the bondholder. But the restriction being 
otherwise lawful (and this is perhaps the point of the puzzling 
language which seemed to conclude the question of damages) *° 
there seems to be no good reason for permitting it to work to his 
benefit. We may say, in effect, that the Chief Justice struck a 
rough compromise. He sought to protect the bondholder against 
injury and at the same time to keep him from getting a windfall. 
He gave him what the gold coin would have been worth, not in 
terms of devalued dollars, but in terms of commodities, the dif- 
ference, that is to say, between the purchasing power of the dollar 
immediately before devaluation and its purchasing power at the 
time of breach.** 

The major difficulty with such a solution of the case, if indeed 
it is the solution, is that it neglects the possibility that the bond- 
holder contracted for more than protection against injury, that 
he contracted — under such circumstances as the present — for 
the very windfall now denied him. This the bondholder certainly 
did if the words, “ present standard of value,” in the clause mean 
“present standard of weight and fineness.” He was promised 
10,000 gold dollars each containing 25.8 grains of gold .9g fine. 
Unless Congress has power to defeat that promise otherwise than 
by refusing to pay the actual gold coin, he is entitled to the full 
value of the coin. It is no answer to say that the value has been 
enhanced by action of Congress. The bondholder took that 
chance and should have the benefit of it, as he would have had 
the burden if the value had been diminished. 

The point is the same whether the clause be treated as a specie 
or as a “gold value” contract. But it can be made to appear 
more clearly if we revert to the latter supposition. If the bond- 
holder has been promised in terms a number of legal tender dollars 
(at his option in gold) measured by the 1918 standard of weight 
the universal availability and use throughout the country of the legal tender cur- 
rency in meeting all engagements, the payment to the plaintiff of the amount which 
he demands would appear to constitute, not a recoupment of loss in any proper 


sense, but an unjustified enrichment.” 
86 See p. 1073, supra. 87 See note 99, infra. 
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and fineness, that is incontrovertibly what he is entitled to. By 
all the known rules of contract law, the measure of damages upon 
breach is the difference between what the injured party was prom- 
ised and what he got. A simple mathematical computation fixes 
the amount of recovery in this case at 1.69 dollars in present legal 
tender for every gold dollar expressed in the bond. There is no 
question of unjust enrichment; certainly there is no question of 
“loss ” in the tort sense. Promises in contracts are not subject 
to defeat simply because they turn out to be to the advantage of 
the promisee. A contract is a bargain for enrichment, or for some 
other anticipated advantage, a bargain presumably made for 
satisfactory consideration. It is not too much to say that the 
ordinary rule for determining damages for breach of contract is 
inseparable from the very idea of contract.** To incorporate into 
the remedial law for the purposes of this case a different and novel 
rule is to defeat the contract in almost the same way, and for al- 
most the same reasons,®° as the Joint Resolution defeated it. It 
is in effect to say that the United States cannot enter into borrow- 
ing contracts which contemplate such an enrichment, but to say 
it in terms of the law of damages rather than of the law of the 
Constitution. 

It is no easier, as has just been said, to escape from this conclu- 
sion on a specie interpretation of the gold clause than it is on a 
“gold value ” interpretation. In the event that anyone should 
be inclined to seize upon the distinction, however, it should be 
pointed out how tenuous and unsatisfactory it is. There can be 
little question that the gold clause in the private bond case was 
construed as a gold value contract.°° Whatever the differences in 
wording between the two clauses, they furnish no shadow of jus- 


88 Cf. Gardner, An Inquiry Into the Principles of the Law of Contracts (1932) 
46 Harv. L. Rev. 1, 26. 

89 In the absence of any received doctrine of remedial law dictating the appli- 
cation of such a rule of damages, it would seem that the innovation could only 
have been prompted by a view of the practicalities of the situation essentially the 
same as that of Congress. It is of course true that the damages rule saves some- 
thing of the contract. The clause continues to furnish theoretical protection against 
any loss in purchasing power resulting from changes in governmental monetary 
policy, and practical protection against substantial loss resulting from runaway in- 
flation. See pp. 1096-97, infra. Only to the extent that the Court thought such 
protection desirable could it have been motivated by different considerations than 
Congress. See p. 1095, infra. 9° Cf, note 106, infra. 
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tification for a different interpretation in this respect.** Inde- 
pendently, moreover, it must be clear that the gold value inter- 
pretation is the more natural and reasonable one. Gold clauses 
were not inserted in bonds, public or private, because investors 
wanted gold per se. They were inserted because they wanted the 
protection afforded by gold.” 


IV. Tue “ Contract ” INTERPRETATION 


There is of course an easy escape from these difficulties. It lies 
in abandoning the assumption which has been adhered to from the 
beginning that ‘“ present standard of value’ means “ standard of 
weight and fineness.” The possibility has already been sug- 
gested ** that it means, rather, “ present standard of purchasing 
power,” in terms of commodities. The manner in which apparent 
inconsistencies and obscurities in the Chief Justice’s language 
yield to the solvent touch of this interpretation is remarkable. It 
is worth while reviewing the opinion at some length to demon- 
strate it. 

A 


The opening section of the opinion, headed “ The Import of 
the Obligation ’’, begins with this enigmatic statement: 


“The bond in suit differs from an obligation of private parties, or of 
States or municipalities, whose contracts are necessarily made in subjec- 
tion to the dominant power of Congress. Norman v. Baltimore & Ohio 
R. Co. . . . , decided this day. The bond now before us is an obliga- 
tion of the United States. . . .” * 


This statement may have been intended simply as a preface to the 
discussion of the constitutional issue in the succeeding section. 
Or it may refer to an intended difference in construction between 
gold clauses of public and private bonds. The next sentence 


91 Neither clause makes any reference to an equivalent; each furnishes equal 
justification or lack of justification for reading in the idea of equivalence. Some 
gold clauses provide for payment “in gold coin . . . of or equal to the present 
standard of weight and fineness”. So placed, however, the words of equivalence 
add nothing to the literal meaning. See Lord Russell in Feist v. Société Intercom- 
munale Belge d’ Electricité, [1934] A. C. 161, 170, 171. 

92 See note 14, supra. 

93 See p. 1070, supra. 94 294 U. S. at 348. 
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simply says, with irony advertent or inadvertent, that “ the terms 
of the bond are explicit.” There follow unhelpful quotations from 
an act of Congress and the Treasury circular under which the 
bonds were issued.” Then comes a critical paragraph: 


“ This obligation must be fairly construed. The ‘ present standard of 
value’ stood in contradistinction to a /ower standard of value. The 
promise obviously was intended to afford protection against loss. That 
protection was sought to be secured by setting up a standard or measure 
of the Government’s obligation. We think that the reasonable import 
of the promise is that it was intended to assure one who lent his money 
to the Government and took its bond that he would not suffer loss through 
depreciation in the medium of payment.” °° 


This is all that the Court ever said, in so many words, con- 
cerning “ the import of the obligation”. Literally taken, the lan- 
guage reads the requirement of gold payment out of the clause 
altogether. But it is scarcely to be so understood; the Court 
seems rather to be describing a “ gold value ” contract.*’ Buta 
gold value contract of what kind? The language might conceiv- 
ably be understood as describing a “ weight and fineness ” clause.” 


But it is more easily understood as describing a clause which as- 
sures payment only in dollars of a certain standard of purchasing 
power. Nor would this necessarily be the 1918 standard. Prob- 
ably it would not be. The design is to protect the bondholder 
against loss through depreciation, i.e., governmental manipulation 
of the currency. Many changes in purchasing power since 1918 
are not attributable to governmental action at all; the parties 
could scarcely have intended to assure against all fluctuations in 
the price level, whatever their causes.*® As applied to the present 


95 See note 52, supra. 96 294 U.S. at 348-49. 

97 Cf. notes 13, 14, supra. 

98 Such a clause would plainly “afford protection against loss”, although it 
might also cause enrichment. The question is whether there is a negative pregnant. 

99 The absurdity of a contrary supposition is self-evident. Yet difficulties are 
created with the word “ present ” when the clause is made to read “ present standard 
of purchasing power”. And cf. Brief for United States, Perry v. United States, 294 
U. S. at 344. The point is obviously of critical importance in forthcoming pro- 
ceedings to test the meaning of the Perry decision. It is not at all unlikely that 
loss in purchasing power relative to the low 1933 price levels could be proved, now 
or in the near future. See Dickinson, The Gold Decisions (1935) 83 U. or Pa. L. 
REv. 715, 723. It is exceedingly unlikely that any such loss could be proved rela- 
tive to the high 1918 levels. 
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situation, the clause, so construed, would amount to an insurance 
policy against loss through depreciation resulting from the Roose- 
velt monetary program. 

Passing over the second section to the third, which deals with 
“The Question of Damages ’’, we find much to confirm this in- 
terpretation of the opinion—this interpretation, that is to say, 
of the Chief Justice’s interpretation of the gold clause. The sec- 
tion begins with this statement: 


“ The action is for breach of contract. As a remedy for breach, plain- 
tiff can recover no more than the loss he has suffered and of which he 
may rightfully complain. He is not entitled to be enriched. Plaintiff 
seeks judgment for $16,931.25, in present legal tender currency, on his 
bond for $10,000. The question is whether he has shown damage to 
that extent, or any actual damage. . . .” 1° 


It is difficult to understand, for reasons already given,’ how such 
a statement could have been made (at least without further ex- 
planation) if the clause is a value of gold coin of the 1918 stand- 
ard of weight and fineness clause. If, however, the clause be con- 
strued as promising no more from the beginning than protection 
against loss in purchasing power, the statement becomes perfectly 
understandable. 

So does most of the rest of the section about damages. “The 
question of actual loss,” says the Chief Justice, “ cannot fairly be 
determined without considering the economic situation at the time 
the Government offered to pay him the $10,000, the face of his 
bond, in legal tender currency.” **’ It is clear that it cannot be. 
“ The case is not the same as if gold coin had remained in circula- 
tion.” This statement is a little disconcerting (unless indeed the 
Chief Justice is simply referring to the situation under a dual sys- 
tem of currency), and so is all the talk which follows about the 
restricted foreign and domestic market “ which the Congress had 
lawfully established.” *°* But it can be explained if we recall that 
the bondholder has been promised not only dollars of undepreci- 
ated purchasing power, but, at his option, gold dollars. The Chief 
Justice has to answer the objection that he has not been given 
gold. But we are not to understand him, if this interpretation be 


102 294 U. S. at 355. 
103 Jd. at 354-57. See p. 1073, supra. 


100 294 U.S. at 354-55. 
101 See pp. 1079-80, supra. 
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accepted, as implying that if the bondholder could get gold coin 
it would necessarily be gold coin of the pre-Roosevelt standard of 
weight and fineness. It would only be gold coin of the pre- 
Roosevelt standard of purchasing power.*** And the “ equiva- 
lent ”, it follows, need only be an equivalent of the same standard. 
Under this view the statements at the close of the section, which 
were once so hard to understand, take their place with perfect 
logic and appropriateness: 


“ And in view of the control of export and foreign exchange, and the 
restricted domestic use, the question of value, in relation to transactions 
legally available to the plaintiff, would require a consideration of the 
purchasing power of the dollars which the plaintiff has received. Plain- 
tiff has not shown, or attempted to show, that in relation to buying 
power he has sustained any loss whatever. On the contrary, in view of 
the adjustment of the internal economy to the single measure of value as 
established by the legislation of the Congress, and the universal avail- 
ability and use throughout the country of the legal tender currency in 
meeting all engagements, the payment to the plaintiff of the amount 
which he demands would appear to constitute not a recoupment of loss 
in any proper sense but an unjustified enrichment.” 1°° 


B 


If we are to look only within the four corners of the opinion, 
this interpretation of it is perhaps the most satisfactory at which 
we can hope to arrive. Taking other considerations into account, 
however, it is probably the least defensible of all possible interpre- 
tations. 

First. The interpretation is irreconcilably at war with the ap- 
parent construction of the gold clause in the private bond case. 
To be sure, this objection loses some of its force in the presence 
of the fact that any interpretation of the opinion is to some degree 
at war with the decision in the private bond case. It is tolerably 
certain how the private gold clause was construed. It was con- 
strued as a “ gold value ” contract and as a “ standard of weight 
and fineness” contract. If we conclude that the public gold 

104 See pp. 1086-87, infra; cf. note 117, infra. 

105 294 U. S. at 357-58. 

106 Tt is in terms a “ weight and fineness ” contract, and the Chief Justice in terms 


stated that the consequences of its enforcement would be payment by gold clause 
debtors on the basis of $1.69 to $1. See the quotation on p. 1063, supra. On the 
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clause was construed in the same way, we have to face the diffi- 
culty that the rule of damages which it adopts was likewise ap- 
plicable in the private bond case. Not only did the Chief Justice 
give no indication that this was so, but he disposed of the case 
upon a constitutional issue which was not presented if it were 
so.°* If on the other hand, we conclude that the public gold 
clause was construed differently, we have to face the double diffi- 
culty, first, that its wording does not seem to justify a difference, 
and, second, that the Chief Justice said nothing to make clear that 
he intended a difference. The objections to supposing that the 
result in the public bond case turns upon a distinction between 
a specie contract and a gold value contract have already been 
mentioned.**® The objections to supposing that it turns upon a 
distinction between a “ weight and fineness ” contract and a “ pur- 
chasing power ” contract are no less serious. 

For the latter distinction there is, of course, a verbal justifica- 
tion in the less exact phraseology of the Liberty Bond draftsman. 
But it is tenuous indeed. Surely such a distinction has small basis 
in the common understanding of language. If investors pay any 
attention to gold clauses at all, they do not make discriminations 
so nice as this, discriminations which remain obscure even after 
one contemplates them for hours. There is statutory authority, 

moreover, for the use of the phrase “ standard of value ” to mean 
“standard of weight and fineness”’.*°® And the Chief Justice 
himself in the private bond case used it in exactly that sense.**° 


second question, the Chief Justice was less explicit. He said that even “if the 
clauses are treated as ‘ gold value’ clauses, that is, as intended to set up a measure or 
standard of value, we think they are still hostile to the policy of Congress”. 294 
U. S. at 314; see also id. at 302. Note Mr. Justice Stone’s statement quoted in note 
71, supra. 

107 The private clause, the Court held, was unconstitutional because it interfered 
with the power of Congress over the currency; and that interference, the Chief Jus- 
tice said expressly, resulted from the requirement of payment under present circum- 
stances of 1.69 currency dollars for every gold dollar named in the bond. See p. 
1063, supra. 

108 See pp. 1080-81, supra. 

109 Act of March 14, 1900, c. 41, 31 STAT. 45, providing “that the dollar con- 
sisting of twenty-five and eight-tenths grains of gold nine-tenths fine . . . shall be 
the standard unit of value, and all forms of money issued or coined by the United 
States shall be maintained at a parity of value with this standard. . . .” 

110 F.g., in the statements referred to in note 106, supra, and on p. 1086, infra. 
See also 294 U. S. at 315. 
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To suppose that the Chief Justice actually intended to draw a 
distinction between the two clauses, which — apart from the con- 
stitutional question — would have been decisive of a difference 
in result between the two cases, would be to convict him of an 
extraordinarily misleading use of words. The opinion furnishes 
only one important piece of evidence which points in that direc- 
tion.** In the private bond case the Chief Justice said that the gold 
clause was “ intended to afford a definite standard or measure of 
value ”’.”” But in the otherwise substantially identical statement 
of the meaning of the public gold clause the word “ definite ” was 
omitted.*** One wonders how much hangs on the omission. Evi- 
dently the “ purchasing power ” interpretation of the gold clause 
is anything but definite. Yet it is not easy to believe that the 
Chief Justice would make so important a distinction, and so diffi- 
cult a one, so obscurely. Certainly a convincing explanation why 
Liberty Bond buyers consider definiteness less important than 
private bond buyers would be far to seek. 

Second. The “ purchasing power ” interpretation of the gold 
clause is difficult to reconcile with what the Chief Justice said 
about gold coin and foreign exchange.*** That language is most 
readily understood as meaning that, if a free market for gold were 
restored at the present parity, holders of Liberty Bonds could re- 
cover large sums in damages. Mr. Justice Stone so understood 
it;*** and it is plain that the Administration at least feared that 
it was to be so understood.** The clear implication was that the 
gold clause promised to such holders gold dollars of the 1918 
standard of weight and fineness. For if it promised only gold 
dollars of an earlier standard of purchasing power, it is proble- 
matical whether, upon restoration of a free gold market, any 


111 Compare the introductory statement in the Perry case that “the bond in 
suit differs from an obligation of private parties.” See p. 1081, supra. 

112 294 U.S. at 302 (italics supplied). 

118 Jd. at 348-49, quoted at p. 1082, supra. 

114 See pp. 1083-84, supra. 

115 “T am not persuaded that we should needlessly intimate any opinion which 
implies that the obligation may so operate, for example, as to interpose a serious 
obstacle to the adoption of measures for stabilization of the dollar, should Congress 
think it wise to accomplish that purpose by resumption of gold payments. . . .” 

116 This was the inference from many newspaper dispatches immediately fol- 
lowing the decision. See, e.g., N. Y. Times, Feb. 19, 1935, at 1; id. Feb. 20, 1935, at 1; 
id. Feb. 24, 1935, $2, at N11; id. March 4, 1935, at 1. 
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damages at all could be recovered. Restoration at the present 
parity might affect purchasing power, or it might not;**’ certainly 
the United States would not automatically assume a heavy burden 
of liability. 

The Chief Justice could scarcely have been unaware of the 
bearing which his words would have upon future determinations 
of monetary policy; indeed, it was because of that bearing that 
Mr. Justice Stone thought that those words ought never to have 
been uttered.*** It is difficult to suppose that in a matter of such 
moment he would have allowed himself to be misunderstood as 
intimating a future consequence which he did not intend to inti- 
mate at all. 

Third. To construe the gold clause in the manner suggested 

would be to make a mockery of it. For the burden of proof of 
breach is upon the bondholder; and the burden of proof of breach 
of such an obligation would be outrageously severe. By what 
evidence is the investor to establish that he has suffered “ loss 
through depreciation in the medium of payment”? Only, if at 
all, by data of the most intricate sort, cumbersome and expensive 
to collect and to present. We have no single authoritative index 
of changes in price levels; and, if we had, it would be of only 
limited assistance. What constitutes “loss through deprecia- 
tion”? It has already been suggested that the bondholder must 
prove not only that his dollars are worth less, but that they are 
worth less because of action by the government “ depreciating ” 
the currency.”° Here is a problem to baffle statisticians. What 
constitutes “Joss through depreciation”? Is “loss” to be de- 
termined by indices to hypothetical averages? Or is it to be de- 
termined according to the bondholder’s individual situation? A 
bondholder of small means may be seriously affected, for example, 
by an increase in the price of foodstuffs, and a bondholder of 
large means much less so. An increase in the price of luxuries 
would turn the tables. May each bondholder, then, establish a 
personal loss, if he has suffered it? Or must he, if he has not 
suffered it? 


117 It would, it is true, affect power to purchase gold by weight. But presumably, 
if this factor could be taken into account at all, it would only be one of many ele- 
ments entering into a price index. See the succeeding text. 

118 See note 115, supra. 

119 See note 99, supra, and accompanying text. 
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The Chief Justice speaks of loss of buying power in relation 
to “the internal economy ” of the country.’”? The reasons for 
thus confining the issue are elusive.*** What of buying power in 
terms of foreign currency? Of foreign commodities? Suppose 
that the bondholder travels abroad? Lives abroad? Suppose he 
is an importer? Once again, must he, or can he, establish the 
loss which he himself has suffered? If so, must he do it in terms 
of money actually spent? Or of money which would have been 
spent? Or do his rights depend upon some hypothetical index? 
Changes in purchasing power in foreign markets depend as much 
on the monetary policies of foreign governments as on that of our 
own; they are a function of the two. Must the bondholder at- 
tempt a separation of causal forces? 

It is clear that these fantastic burdens of proof will beset every 
bondholder afresh each time he brings suit, each time he wishes 
to recover upon a single coupon.*** Such an undertaking may be 
within the means of large bondholders seeking payment either of 
principal or interest. The necessity of it, however, can only mean 
the practical exclusion of the small bondholder from the benefit 
of the gold clause. It is unnecessary to gloss the absurdity of as- 
suming any such consequences to have been within the contempla- 
tion of the parties to the contract. 

Fourth, and lastly. This interpretation of the opinion means 
that the charges of bad faith therein solemnly levelled at Congress 
were, to say the least, somewhat more narrowly bottomed upon 
the Constitution than has commonly been supposed. For so far 
as the purpose of the gold clause was simply to protect the bond- 
holder against loss, there being no evidence that the bondholder 
has yet suffered loss, neither is there any evidence that the United 
States has yet broken its promise. That the mere refusal to pay 
in gold coin can scarcely have been an invalid repudiation we have 
already seen, for the Chief Justice himself, in effect, sanctioned 
the constitutionality of that action.”* Thus the Joint Resolution, 
in its application to the particular situation presented to the Court, 
apparently simmers down to nothing worse than an unconstitu- 


120 See quotation in note 85, supra. 

121 See Dickinson, supra note 99, at 723, 724. 

122 The gold clause in Liberty Bonds is applicable to principal and interest. 
123 See p. 1072, supra. 
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tional attempt, an effort by the United States to break some 
promise which it thought it had made but which in fact it had not 
made at all. 

But this objection, like the first, cannot be weighted too heavily, 
and for the same reason. For, to say the truth, it is sufficiently 
difficult, under any interpretation of the opinion, to determine 
wherein the Joint Resolution was unconstitutional, and why. A 
reconsideration of this question forms the final problem of this 


paper. 


V. THE JorntT RESOLUTION AGAIN 


Three explanations of the opinion, broadly speaking, have so 
far been suggested. The first two assume that the gold clause 
is a “ weight and fineness ” clause, the third that it is a “ pur- 
chasing power ” clause. Under the first explanation (the “ con- 
stitutional ” explanation ***) we are to attribute the bondholder’s 
failure to recover to the fact that Congress, by legislation other 
than the Joint Resolution, has constitutionally thwarted him, a 
reason which denies to purchasing power any relevance whatever. 
Under the second explanation (the “ damages ”’ explanation **°) 
we are to attribute the bondholder’s failure not to Congress but to 
the Court; he has been defeated by the application of what can 
only be called an unorthodox rule of damages, a rule which meas- 
ures “loss” in. terms of changes in purchasing power. The 
third explanation (the “ contract ” explanation ***) attributes his 
failure not to Congress nor (directly) to the Court but to the 
contract which he himself has made, a contract which furnishes 
protection only against a diminished purchasing power. 

Each of these three explanations raises its own peculiar prob- 
lems as to the unconstitutionality of the Joint Resolution. But 
each has to deal in one way or another with the same basic diffi- 
culties. It is obvious that the bondholder has only two possible 
grounds of substantive complaint against the Resolution: he has 
not been paid in gold coin, and he has not been paid in legal tender 
in an amount in excess of the number of dollars stated in the bond. 
It is necessary to account for the Court’s holding that, despite the 


124 See pp. 1069-77, supra. 125 See pp. 1077-81, supra. 
126 See pp. 1081-89, supra. 
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fact that he is not entitled in this suit to compel payment in either 
of these two ways, the Resolution is nevertheless unconstitutional. 
The problem of discovering why that part of the Resolution is 
unconstitutional which denies payment in the physical gold coin 
is common to all three explanations. Under no one of them does 
it seem possible that the Resolution, in the substance of what it ' 
did to the bondholder in that respect, really exceeded the power 
of Congress.*** Each explanation, however, gives a special turn 
to the problem of discovering why the Resolution is unconstitu- 
tional in denying payment otherwise than dollar for dollar. But 
of the three, the second explanation (the “ damages ” explana- 
tion) alone permits us to suppose that the substance of the Reso- 
lution, in this respect either, was invalid.’** And that explanation 
permits us to do so only at the price of supposing also that the 
Court, after condemning Congress for passing an unconstitutional 
statute, would turn about and accomplish precisely the same result 
in the particular situation, by adopting an unorthodox and seem- 
ingly unjustifiable rule of damages.**® | 
Under any view of the decision, the question is acutely pre- 
sented whether there is not some means of reconciling the Chief 
Justice’s condemnation of the Joint Resolution with the rest of 
his opinion. It will be recalled that, in discussing the Resolution, 


127 See pp. 1071-72, supra. 

128 As to the “contract ” explanation, see p. 1088, supra. The same conclusion 
that the substance of the Resolution was valid follows even more directly under 
the first explanation, which achieves its result by upholding the constitutionality of 
legislation other than the Joint Resolution which did exactly the same thing to the 
bondholder. 

129 The last difficulty might be avoided under a fourth explanation, which may 
be mentioned for the sake of completeness, although the opinion furnishes no ex- 
plicit sanction for it. By adopting a middle view of the power of Congress, it 
might be possible to save the “ weight and fineness” interpretation, explain the 
references to purchasing power, and vindicate, in some degree, the orthodoxy of the 
Court’s decision. The hypothesis may be advanced that Congress has power to de- 
feat the obligation of the gold clause, so long as it does not cause loss through de- 
preciation in the medium of payment; if purchasing power must be brought into 
the case, it can perhaps be brought in more artistically in the guise of constitutional 
law than in the guise of the law of damages or of the construction of contracts. 
With respect to the particular problem under consideration, however, such an 
hypothesis brings us back to the situation under the first and third explanations. 
For once again the evidence which fails to prove damage fails also to prove an un- 
constitutional act; once again the Resolution, in the substance of what it did to 
this bondholder, must be constitutional. 
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the Chief Justice was particularly concerned to emphasize “ the 
binding quality of the obligations of the Government”.** The 
possibility suggests itself that his remarks were designed only to 
demolish the notion that the United States is free to disregard 
those obligations at will, that they were directed not at all, in other 
words, toward the Resolution in its application to this case. 

So put, the suggestion creates as many difficulties as it solves. 
For the Chief Justice clearly stated the Government’s more limited 
contention, and rejected it;*** he clearly asserted the invalidity of 
the Resolution as applied to this case.*** It is not lightly to be 
assumed that the Court would so egregiously violate the conven- 
tions of constitutional decision as, first, to talk about a case which 
was not before it, and, much more seriously, to do so while ap- 
pearing to talk about the case which was before it.*** 

The suggestion, however, may perhaps be modified so as to pro- 
vide some nexus between the Resolution and this bondholder. 
Heretofore it has been taken for granted, as indeed appears, that 
when the Chief Justice proclaimed the inviolability of the public 
faith he was dealing with an issue of substance. Perhaps, how- 
ever, he was dealing with an issue of form. Perhaps, in other 
words, the Resolution was invalid not because of what it did to 
the bondholder but because of the way in which it did it. 

There is ground to urge that it is one thing for the United States 
to repudiate its own obligations directly and quite a different thing 
for it to accomplish the same result indirectly, by an exercise of 
regulatory power generally applicable to all persons similarly 
situated. The United States, it may be said, acts in two capacities 
and it should keep the capacities distinct. As a promisor it is 
bound as all promisors are bound. As a regulator it may affect 


130 See pp. 1067-69, supra. 

131 “ The argument in favor of the Joint Resolution, as applied to government 
bonds, is in substance that the Government cannot by contract restrict the exercise 
of a sovereign power. But the right to make binding obligations is a competence 
attaching to sovereignty. .. .” 294 U.S. at 353. 

132 “ We conclude that the Joint Resolution of June 5, 1933, insofar as it at- 
tempted to override the obligation created by the bond in suit, went beyond the 
congressional power.” Jd. at 354. 

133 Compare Matthews, J., in Liverpool, N. Y. & P. S. S. Co. v. Commissioners, 
113 U. S. 33, 39 (1885). See also Chicago & G. T. Ry. v. Wellman, 143 U. S. 339, 
345 (1892). 
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its own promises as all promises are affected.*** But the existence 
of this power of regulation furnishes no excuse for wanton breach 
of contract. 

One may concede the validity of this proposition while ques- 
tioning its applicability, to this effect, in this case. Indeed, it is 
the very proposition which the Government urged in support of 
the Resolution,**° inverted so as to condemn it. The inversion is 
accomplished by assigning to the Resolution a character which 
it does not seem properly to bear. Plainly the United States can- 
not purport to regulate when it is not really regulating. Plainly 
it cannot single out its own situation for special treatment while 
arbitrarily excluding similar situations. The United States, for 
example, ought not to be able to use its regulatory powers in justi- 
fication of a refusal to pay its own obligations in gold coin, while 
under general law such coin was still obtainable and while it was 
still due and payable on other obligations. But that case is not 
this case. The Joint Resolution was made to apply evenhandedly 
to all obligations.*** It had, to borrow a phrase from the law of 
evidence, that circumstantial guarantee of trustworthiness which 
comes from such application. In no substantial sense can it be 
said that in the passage of the Resolution the United States was 
acting only as a defaulting promisor. It purported to act as a 
regulator; it acted with every appearance of a regulator; and in 
the private bond case the Court explicitly recognized that it was 
so acting.**’ 

A further turn in the argument, however, may strengthen the 
contention to the contrary. The Joint Resolution was in terms 
applicable not only to the circumstances of the present suit but to 
the circumstances of all future suits. It forbade the insertion of 
gold clauses in subsequent contracts. It struck out for all time 
gold clauses in existing contracts, regardless of the existence of a 


134 Cf, Horowitz v. United States, 267 U. S. 458, 461 (1925). 

135 See notes 33, 34, supra. 

136 Not only is the Resolution applicable to gold clauses in both public and 
private contracts, but it is applicable to gold clauses in obligations to the United 
States as well as in obligations of the United States. Cf. Nussbaum, supra note 3, 
at 77-78. 

1387 Compare the rejected contention, urged by the four dissenters in the private 
bond case, that the Joint Resolution was in reality a regulation of contracts and not 
of the value of money. 294 U.S. at 369. 
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free market for gold or of changes in the gold content of the dollar. 
Can it perhaps be said that in thus foreclosing future situations 
the Joint Resolution was operating, in a special and reprehensible 
sense, upon the promise, albeit upon public and private promises 
at the same time? 

It is difficult to understand how this can be said. So far as the 
suggestion implies that the Court could properly declare a statute 
invalid because of its application to circumstances which not only 
were not before it but which were not even in existence, it only 
substitutes, once again,‘** one difficulty for another. The Court 
did not in the Norman case on such an account decline to uphold 
the Resolution. Nothing is plainer than that constitutional ob- 
jections, once rejected, may be renewed when circumstances 
change.**® Nor is it easy to draw the objection more finely so as 
to render the Resolution in some respect invalid in praesenti, and 
not merely in futuro. It may be suggested that the Resolution 
was somehow tainted by its separate position in the statute book, 
apart from any integrated scheme of currency regulation. Per- 
haps the difficulty was that in such separate position the Resolution 
might survive that scheme. Perhaps the mere fact of separate 


position, together with all the other circumstances, communicated 
to the Court some inference of evil intent. How slender the point is 
appears from the stating. Statutes in pari materia it is customary 
to construe together; the Court has many times found grounds 
for sustaining an enactment by reference to provisions of law out- 
side its four corners.**° The various restrictions upon the use of 


138 See p. 1091, supra. 

189 Cf, Nashville, C. & St. L. Ry. v. Walters, 55 Sup. Ct. 486 (1935), decided a 
few weeks after the gold decisions. See also Hamilton v. Kentucky Distilleries Co., 
251 U.S. 146, 162 (1919) ; Chastleton Corp. v. Sinclair, 264 U.S. 543, 547-48 (1924) ; 
Smith v. Illinois Bell Tel. Co., 282 U. S. 133, 162 (1930) ; Abie State Bank v. Bryan, 
282 U.S. 765, 772 (1931). Cf. Perrin v. United States, 232 U.S. 478, 487 (1914), in 
which a prohibition of the sale of liquor upon a ceded Indian reservation was at- 
tacked on the ground that it was in terms perpetual, without regard to the presence 
or status of the Indians. Said Mr. Justice Van Devanter, “ The fact that the con- 
ditions may become so changed in the future as to render the prohibition inoperative 
affords no reason for condemning it now.” See also Holmes, J., in Noble State Bank 
v. Haskell, 219 U.S. 104, 112 (1911) ; Sutherland, J., in Euclid v. Ambler Realty Co., 
272 U.S. 365, 397 (1926). But cf. Worthen Co. v. Thomas, 292 U. S. 426, 431-34 
(1934). 

140 Cf. Hughes, C. J., in Gregg Dyeing Co. v. Query, 286 U. S. 472, 479-80 
(1932): “ But appellants question the right to invoke other statutes to support the 
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gold which Congress had established were part of an organic 
scheme to which the Joint Resolution belonged and in the light 
of which, surely, its constitutionality should have been deter- 
mined.** 


VI. CoNcLUSION 


Whatever conclusions may emerge from a study of the decision, 
a conviction as to what it means is not among them. It is possible 
to say only what it may mean. Not only is it impossible to deter- 
mine what meaning the Court in fact intended, but it is impossible 
to be satisfied with any meaning which independent speculation 
suggests might have been intended. It is impossible, that is, on 
the assumption that effect should be given to all parts of the opin- 
ion and that the opinion in all its parts should withstand rigorous 
analysis. 

Giving over the effort to make the Court’s statement of what 
it was doing hold logical water, however, it is not difficult to 
arrive at a loose but reasonably satisfactory understanding of 
what happened. What happened was that the Court made two 
inconsistent decisions, one on an abstract question of public 
morality and the other on a concrete question of private justice. 
The basic constitutional question was taken as posing an issue of 
the integrity of the public credit, of the inviolability of the public 
faith. Facing such an issue, it was not easy to come out baldly 
and announce that the public credit has no integrity, that the 
public faith is not inviolable. The Court accordingly did not do 
so. When it turned, however, to the concrete question of what 
judgment ought to be given in this litigation, different considera- 
tions solicited its judgment. Patently this bondholder was seeking 
a profit, and the Court rejected his claim, announcing that such 


validity of the Act assailed. To stand the test of constitutionality, they say, the 
Act must be constitutional ‘ within its four corners,’ that is, considered by itself. This 
argument is without merit. The question of constitutional validity is not to be de- 
termined by artificial standards.” Cf. United States v. Central Pac. R. R., 118 
U. S. 235, 240, 241 (1886); and see the Norman case, 294 U. S. at 297. 

141 Tt is worthy of note that an important part of the monetary regulations in 
question — the legal tender and parity provisions of the Agricultural Adjustment 
Act § 43, notes 73, 74, supra, were themselves incorporated in §2 of the Joint 
Resolution. See note 75, supra. In stating the provisions of the Resolution in the 
Perry opinion the Chief Justice referred only to §1, at least permitting the in- 
ference that § 2 was excluded from his condemnation. See 294 U. S. at 349. 
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actions would be entertained only in cases of bondholders who had 
suffered “injury ”. 

One wonders why a close consideration of what has been called 
the concrete decision did not lead to reconsideration of what has 
been called the abstract. ‘The Court’s decision, whatever its 
grounds, was of its own making. Judgment, uncoerced by authori- 
tative materials, was necessarily guided by considerations which 
were relevant to the validity of the substance of what the Joint 
Resolution did. Although there is doubt as to what the Court 
thought the gold clause meant, there is none as to what the Con- 
gress that passed the Joint Resolution thought it meant. It 
thought it meant that after devaluation of the dollar the bond- 
holder would be entitled to payment either in gold coin of the 
former content or in legal tender to an amount correspondingly 
greater than that specified in the bond. And it thought that he 
ought not to be so paid. The remarkable fact is that the Supreme 
Court, despite its judgment of unconstitutionality, reached exactly 
the same conclusion. This judicial confirmation of the legislative 
judgment is the most persuasive argument that can be found in 
favor of the validity of the Resolution as applied in the present 
case. That the Court, having reached this conclusion, should not 
have deemed that its preliminary constitutional issue needed to be 
restated, if not to be decided differently, will to the outsider long 
remain a mystery.**” 

But however this may be the conclusion seems inescapable that 
the Court should have abstained, in any event, from a declaration 
that the Resolution is invalid. This is true whether the invalidity 
of the Resolution lies in the substance of what it did to this bond- 
holder or in the way in which it did it. For it is manifest that 
the Resolution in fact injured this bondholder not at all, since his 
situation would have been the same if it had never been passed. 


142 Compare Mr. Justice Stone’s compact statement: “I, therefore, do not join 
in so much of the opinion as may be taken to suggest that the exercise of the sover- 
eign power to borrow money on credit, which does not override the sovereign im- 
munity from suit, may nevertheless preclude or impede the exercise of another sov- 
ereign power, to regulate the value of money; or to suggest that, although there can 
be no present cause of action upon the repudiated gold clause, its obligation is 
nevertheless, in some manner and to some extent not stated, superior to the power 
to regulate the currency which we now hold to be superior to the obligation of the 
bonds.” 294 U. S. at 361. 
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Thus, under any view, the Court violated two of its most fre- 
quently repeated canons of constitutional decision. It decided a 
constitutional question when it was not necessary to do so;*** and 
it permitted that question to be raised by a litigant who was able 
to show no interest in its outcome.*** Probably also it violated a 
third, and much more important, canon by deciding a constitu- 
tional question which upon the facts was not presented for de- 
cision.*** But this cannot surely be determined. For the Court 
did not stop to answer the basic questions of conventional legal 
analysis: Exactly what was the obligation? In exactly what re- 
spect has it been broken? What then is the appropriate remedy? 
We cannot know precisely, therefore, what was the constitutional 
question which the Court decided. 

It will be observed that this statement of the opinion avoids at- 
tributing its obscurity to design. One cannot of course be sure 
which is the more accurate judgment, to suppose that the obscurity 
was advertent or to suppose that it was inadvertent. Another ele- 
ment of the decision may have a bearing on the question. For the 
Chief Justice did more than vindicate the moral law and decide in 
favor of the Government. He left a door open for the bondholder. 
The bondholder’s remedy under present circumstances is mani- 
festly useless, or worse than useless.**® But it may not always be 
useless. The check upon runaway inflation which is furnished by 
the opinion will not escape Congress and the President, and it is 
scarcely to be supposed that it escaped the Court. Whether it 
influenced its decision one can only speculate. 

The check upon runaway inflation comes into the case as a 
result of the discussion about purchasing power. The treatment 
of the Joint Resolution provides the first major source of diffi- 
culty with the opinion, and that discussion the second. Pur- 


143 See notes 133, supra, 144, infra. Compare the Court’s doctrines as to moot 
cases, California v. San Pablo & T. R. R., 149 U. S. 308, 314 (1893) ; United States v. 
Hamburg-American Co., 239 U. S. 466, 475, 476 (1916); and as to construction so 
as to avoid a constitutional doubt, Crowell v. Benson, 285 U.S. 22, 62 (1932) ; United 
States v. Delaware & Hudson Co., 213 U.S. 366, 407, 408 (1909). 

144 Cf. Clark v. Kansas City, 176 U. S. 114, 118 (1900); Tyler v. Judges of 
Court of Registration, 179 U.S. 405, 406 (1900) ; Engel v. O’Malley, 219 U. S. 128, 
135 (1911) ; Standard Stock Co. v. Wright, 225 U.S. 540, 550 (1912) ; Frothingham 
v. Mellon, 262 U. S. 447, 488 (1923); Aetna Ins. Co. v. Hyde, 275 U.S. 440, 447 
(1928). 

145 See note 133, supra. 146 See pp. 1090-94, supra. 
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chasing power has herein been dealt with mainly as an ingredient 
of the original contract, for there is a peculiar irony in supposing 
that the parties could have intended it to be relevant. But 
whether it enters the case through the gold clause itself, or through 
the law of damages, or through the law of the Constitution,’*’ it 
is equally to be regretted. Its practical effect is to open up a 
wide range of expensive and purposeless controversy and, by do- 
ing so, either to deprive the bondholder of any effective remedy 
whatever (even while telling him he has been wronged) or else to 
provide a remedy, unequal even in times of drastic inflation, 
available only to the bondholder with resources for litigation. 
Upon any theory of its relevancy, its injection into the opinion 
was unnecessary. No previous decision required or even sug- 
gested it.?** 

The supposition that the Court simply thought it fair that the 
bondholder should recover whenever he proved loss, and said so, 
can be accepted with equanimity, if not with agreement. Quite 
different are the implications of supposing such an element to 
have been dragged into the case deliberately, without sanction in 
traditional legal materials, in order to control determinations of 
monetary policy outside the Court’s province. Not the least per- 
suasive reason why the Court ought not to have given heed to 
such a factor, in this instance, is that it is futile. For clearly, if 
governmental action is to save us from inflation, it will be legis- 
lative and not judicial action. If Congress can bring about in- 
flation, and wants to do so, nothing the Court can do in the end 
will prevent it. 

One would like most of all, of course, to regard the discussion 
of buying power simply as surplusage, irrelevant to the actual 
grounds of decision. To do so with assurance will scarcely be 
possible until a bondholder sues, claiming loss of buying power, 
and is told by the Court that it makes no difference. Meanwhile, 
however, some support for such a view of the decision may be 
gathered from the other two opinions. Neither makes any refer- 
ence to purchasing power. Both assume that the bondholder 
was foreclosed, in any event, by the legislation restricting the use 


147 See note 129, supra. 
148 Tt occurred to none of the commentators who discussed the problem in ad- 
vance of the decision. See note 43, supra. And the Chief Justice cited no cases. 
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of gold.**® Were this indeed so, we should need only Mr. Justice 
Stone’s trenchant refutation of the majority’s talk about the in- 
validity of the Joint Resolution **° to have a wholly satisfactory 
ground of decision. 

Between this ground and the ground which would have given 
the bondholder what he was seeking it must be clear that there 
can be no adequate compromise. Only one valid reason existed 
for declaring the Joint Resolution unconstitutional. That was the 
reason which the Chief Justice gave, but it was a reason which 
required, if it was to continue to be valid, that the bondholder 
should recover. The maintenance of the credit of the United 
States, said the Chief Justice, is of paramount importance: 


“ The Constitution gives to the Congress the power to borrow money 
on the credit of the United States, an unqualified power, a power vital 
to the Government, — upon which in an extremity its very life may 
depend.” 


This is a reason which, if it means anything, means a great deal. 
Credit is maintained by meeting the expectations of lenders, not 
by adopting the proper form of words to defeat them. Lenders 


are ordinary people who understand only whether their expecta- 
tions have been met, not metaphysicians who can appreciate sub- 
tleties obscure even to lawyers. There is little reason to suppose 
that in the money markets of the world the credit of the United 
States would have suffered one whit more by an outright asser- 
tion that, as applied to present circumstances, the Joint Resolu- 
tion was valid, than it did by the actual decision. 

There is scarcely stronger reason to suppose that the credit of 
the United States did in fact suffer, or would have suffered, which- 
ever the basis of decision. But the desirability of enhancing 
federal borrowing power through the validation of special induce- 
ments to lenders was not, in any event, the only consideration 
involved. There was a question of the freedom of government 
to govern, of its freedom to do so in a field in which narrow judi- 
cial restrictions, whether drawn from the Constitution or else- 
where, may prove peculiarly embarrassing. There was a ques- 


149 See 294 U. S. at 360, 369. 150 See note 142, supra. 
151 294 U. S. at 353. 
152 Cf, Thayer, Legal Tender oan 1 Harv. L. REv. 73, 85, 92-94. 
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tion of the candid recognition of the peculiar character of govern- 
mental undertakings, of the inapplicability to such undertakings 
of conceptions too easily drawn from the imperfect analogue of 
undertakings between private individuals. 

To say that the United States can invalidate the gold clause in 
its own contracts is to say that it can do that which, in a private 
individual, would be a breach of faith. Little is gained by denying 
that this is true in word while acknowledging it in deed. Much 
more would have been gained by a strong-fibred explanation of 
why it should be true. This is not for a moment to say that the 
Government owes no obligation of good faith. It is only to say, 
as this decision itself bears witness, that the obligation perforce is 
different. The obligation needs to be defined, but the definition 
loses its usefulness if it overlooks or conceals the differences. 
Consideration must be given in this connection not only to the 
peculiar position of the United States in making contracts but to 
the peculiar position of the courts in enforcing them. For many 
reasons the determinations of a court in such a case are binding 
only ‘upon the conscience of the sovereign’’.*°* The United 
States can withdraw its consent to be sued, or, while permitting 
suit, can refuse to pay a judgment against it. In the case of 
Liberty Bonds it can resort to such indirect devices as a refunding 
program. This does not mean that the judicial function is on this 
account enveloped in an atmosphere of unreality and futility.*** 
But it does mean that the relevant considerations in exercising the 
function are those which do address themselves to the conscience, 
and to the understanding, of the sovereign. 

Henry M. Hart, Jr.* 

Harvarp Law ScHoot. 


153 See 294 U. S. at 354. 

154 Cf, Corwin, THE TWILIGHT oF THE SUPREME CourT (1934) 178-79. 

* To Mr. James Edmund Bednar, Jr., of the third-year class of the Harvard 
Law School I am indebted for valuable help in preparing this paper. 
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REORGANIZATION THROUGH BANKRUPTCY: 
A REMEDY FOR WHAT? 


O”’® traditional method of reorganization of corporations 
through the medium of an equity receivership and judicial 
sale has for some years been the subject of criticism by two en- 
tirely distinct groups of lawyers. One of these groups is composed 
of those who customarily act for bankers and for other persons 
who have normally succeeded in obtaining control of the existing 
reorganization machinery, while the other consists of those who, 
by reason of professional relationships or otherwise, think pri- 
marily in terms of the small investor or creditor, and particularly of 
those small creditors who are inclined to oppose and question the 
plans and the motives of those in control. The members of the 
first group are largely in agreement as to what they deem de- 
sirable, while the other group is divided into at least two sub- 
groups whose views are widely divergent. In addition to these 
conflicts of opinion between those who believe that traditional 
methods unduly hamper those in control and those who believe 
that they confer dangerous powers upon them, there has de- 
veloped, particularly since the onset of the present depression, a 
further controversy between those who are primarily interested in 
remodelling reorganization practices in order to preserve share- 
holders’ equities and those who wish rather to assure to creditors 
the nearest possible approximation to full payment of their claims. 


I. CONFLICTING CRITICISMS OF TRADITIONAL REORGANIZATION 
METHODS 


From the standpoint of the bankers’ attorneys, the chief objec- 
tion to the traditional method has been the difficulty which it has 
created in dealing with dissenting minorities. Majorities could, 
in the more important reorganizations at least, be trusted, at the 
expense of a little advertising, to follow the lead of those invest- 
ment bankers who were known to be skilled in reorganization mat- 
ters — which, by a tacit understanding among the members of the 
banking fraternity, meant those particular investment bankers 
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through whom the corporation had been accustomed to conduct its 
long-term financing. Minority bondholders and creditors, on the 
other hand, could not be compelled, like minority shareholders, to 
bow to the will of majorities. Foreclosure sales of mortgaged 
assets and judicial sales of unmortgaged assets necessarily meant 
the provision of cash for minority bondholders and creditors who 
refused to participate in the reorganization. Moreover, when to 
the willingness of equity judges to listen to complaints as to the 
inadequacy of prices bid by majorities at such a sale there was 
added, as a result of Northern Pac. Ry. v. Boyd,’ the practice of 
giving a judicial hearing with respect to the fairness of the reor- 
ganization plan which the sale was to effectuate, the nuisance value 
of aggressive minority interests became unpleasantly great.” 
These difficulties could, however, to a large extent be mini- 
mized in practice by bringing the case before the sort of judge 
whose tendency to view the minority as obstructionists would lead 
him to fix a low upset price for the property and to approve any 
plan consented to by a substantial majority of the security holders 
or creditors which did not too palpably violate the “ fixed prin- 
ciple ” of the Boyd case.* The urgency, from the point of view of 
reorganizers and their attorneys, of the adoption of a statutory rule 
which would provide for binding minorities without a judicial sale 


1 228 U.S. 482 (1913). 

2 The Boyd case and its predecessor, the Monon case [Louisville Trust Co. v. 
Louisville, N. A. and C. Ry., 174 U. S. 674 (1899) ], were until recently decidedly 
unpopular with the reorganization bar. See Cravath, The Reorganization of Corpo- 
rations, in SomE LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND 
REGULATION (1917) 153,197. Although those decisions no longer arouse the same 
hostility (see Swaine, Reorganization of Corporations: Certain Developments of 
the Last Decade, in Some LecaL PHAsEs OF CORPORATE FINANCING, REORGANIZATION 
AND REGULATION (1931) 133, 134), the view that the traditional method of reor- 
ganization is unduly favorable to minorities, both in giving them a right to cash and 
in giving them opportunities for dilatory tactics, is one widely held by reorganization 
lawyers. See Rodgers and Groom, Reorganization of Railroad Corporations under 
Section 77 of the Bankruptcy Act (1933) 33 Cot. L. Rev. 571, 588; Swaine, Corpo- 
rate Reorganization under the Federal Bankrupicy Power (1933) 19 VA. L. Rev. 
317, 328. 

8 Particularly in the case of railroads, which are frequently incorporated in 
more than one state, those who initiate receivership proceedings are likely to have 
a wide choice as to the judge before whom to bring the case. See LOwENTHAL, THE 
Investor Pays (1933) 111 et seg. Even where the corporation has only one charter, 
the requirement that the primary receivership proceedings shall be instituted in 
the state of incorporation is no longer rigidly insisted on in most federal courts. 
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and would compel them to accept securities issued by the reor- 
ganized corporation rather than cash was, therefore, not so great 
as might at first sight appear. Furthermore, a statute which 
should provide for binding minorities would be very likely to im- 
pose upon the courts the duty of scrutinizing reorganization plans 
assented to by majorities more carefully than many judges have 
been accustomed to do in the past. In that event, the gain to the 
reorganizers resulting from a statutory power to bind minorities 
might be largely offset by an increased judicial control over re- 
organization plans, which might compel majorities as well as 
minorities to accept plans approved by the courts.* 

Distinguished legal spokesmen for reorganizers have indicated a 
strong objection to any change in reorganization law which would 
give the judges any greater control over reorganization than is in- 
volved in a veto power over such plans as minority interests can 
prove to be inequitable. Although these objections are obviously 
directed at legal interference with the de facto power of their clients 
to do what their own interests and the exigencies of the business 
situation may seem to them to require, the fact that the objections 
are not wholly disinterested should not blind us to the strength of 
the arguments which have been or can be advanced in support of 
them. 

The first essential of a workable reorganization plan is that it 
shall, so far as is possible, provide the reorganized enterprise with 
a capital structure and cash resources which will give it a reason- 
able chance of financial rebirth as a solvent going concern. The 
second essential of a workable plan is that it shall reconcile the 
conflicting interests of the various groups involved with a mini- 
mum of delay and of human friction. In the case of a large cor- 
poration, with many different classes of security holders and credi- 
tors, the relative legal strength of the claims of the various groups 
frequently cannot be determined with accuracy without protracted 
litigation, and the relative economic value of their claims is fre- 
quently uncertain even after their legal position has been settled. 


4 For a similar reason eminent reorganization lawyers have strenuously opposed 
the view that a court of equity has inherent power to bind minorities to participate 
in a reorganization. See Swaine, Reorganization—The Next Step: A Reply to 
Mr. James N. Rosenberg (1922) 22 Cov. L. Rev. 121; Annual Report of Special 
Committee on Equity Receiverships for 1926-27, BAR ASSOCIATION OF THE CITY OF 
New York, YEAR Book (1927) 299, 317. 
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Furthermore, the practical value of obtaining the wholehearted 
codperation of certain individuals may have little relation to the 
legal strength of their claims. Hence the fear of an increased 
emphasis on the idea that reorganization is a legal rather than a 
business problem is not merely a fear that reorganization may be 
made less pleasant for reorganizers, but a not unjustifiable fear 
that it may be made less workable for everybody concerned, in- 
cluding the community which may need the services of the re- 
juvenated enterprise. 

It may be fairly assumed, therefore, that in their reluctance to 
espouse any program of reorganization reform which would give 
increased powers to equity judges, the members of the reorganiza- 
tion bar have been motivated by what they with some reason have 
regarded as the interests of the community at large as well as those 
of their clients.° Such being the case, it is scarcely surprising that 
though suggestions have been made from time to time by the type 
of lawyer in question that legislation be enacted to provide for 
binding dissenters and for doing away with sales and ancillary 
receiverships, no very active effort was made to bring about a 
change which would almost inevitably have led to some increase in 
judicial control until certain recent developments threw a lot of 
additional sand into the machinery of the reorganization steam- 
roller. As the business depression deepened and the ability and 
willingness of investors to put new money into embarrassed en- 
terprises decreased, it became increasingly difficult to provide 
cash for even a relatively small group of dissenters. Moreover, 
the bonding during the boom period of all sorts of small busi- 
nesses and real estate developments brought into the receivership 
courts in the depression a host of enterprises which had not been 
sponsored by the type of bankers whose lead investors would 
readily follow. In addition, a series of critical dicta by the Su- 
preme Court of the United States aroused uncomfortable doubts 
as to the legal validity of the consent receivership, which had be- 
come the customary initial move in the game of reorganization as 
traditionally played.® 

When, therefore, in 1932 the Solicitor General of the United 


5 Cf. Foster, Book Review (1933) 43 YALE L. J. 352, 356. 
6 See Friendly, Some Comments on the Corporate Reorganizations Act (1934) 
48 Harv. L. REv. 39, 42. 
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States recommended, as part of a program of bankruptcy reform, 
a provision for reorganization through bankruptcy proceedings, 
without a sale and with a provision for binding dissenters, in the 
absence of a judicial finding of unfairness, to accept new securi- 
ties under a plan approved by a two-thirds majority, lawyers ac- 
customed to represent reorganizers quickly rallied to its support.’ 

Meanwhile, however, an attack upon the conventional reorgani- 
zation procedure had been developing from a very different quar- 
ter. The attackers — again chiefly members of the legal profes- 
sion, but members not associated with those who had been wont to 
control reorganizations — asserted that the principal defect in 
the traditional reorganization methods was not that they gave in- 
adequate means of coercing obstructive minorities, but that they 
tended to subject majority as well as minority rights to the control 
of an often far from disinterested group of reorganization experts 
— chiefly composed, in the case of large reorganizations at any © 
rate, of bankers and their counsel.* It was pointed out that this 
group was normally able, through its intimate relations with the 
corporation’s management, to learn of a pending receivership in 
advance, and that it could thus, in conjunction with the corpora- 
tion’s management, select the receivership judge and, subject to the 
approval of that judge, select the receivers. It was further pointed 
out that the group generally had, through its access to bondholders’ 
lists, through its past connection with the marketing of the bonds, 
and through its business affiliations with such large holders of 
bonds as insurance and trust companies, decidedly the inside track 
in soliciting the deposit of securities, particularly of bonds. It was 
insisted that counsel had devised for this group forms of deposit 
agreements which gave to committees, largely selected by the 
group, extremely wide powers but narrowly limited legal responsi- 
bilities, and that the average small bondholder, not knowing where 
else to turn in his need of finding someone who would act for him, 
was normally led to deposit with this group and thereby to confer 


7 See Swaine, Corporate Reorganization under the Federal Bankruptcy Power 
(1933) 19 VA. L. Rev. 317; Annual Report of Special Committee on Bankruptcy 
Legislation, BAR ASSOCIATION OF THE City or New York, YEAR Book (1933) 238. 

8 See LowENTHAL, THE INvEsToR Pays (1933); Lowenthal, The Railroad Re- 
organization Act (1933) 47 Harv. L. Rev. 18, 19 et seq.; Frank, Some Realistic 
Reflections on Some Aspects of Corporate Reorganization (1933) 19 VA. L. REv. 
698, 711. 
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on it these broad and somewhat irresponsible powers.® It was 
noted that it had become a common practice of this group to en- 
courage deposits by arousing in the minds of bondholders the fear 
that those who failed to deposit promptly might, in case reorgani- 
zation was effected, be left out in the cold with nothing better than 
a share in an extremely low upset price.”® 

It was asserted that the control over a reorganization thus ob- 
tained was frequently exercised in a manner detrimental to the 
interests of the security holders whom the group purported to rep- 
resent. It was alleged that persons were often chosen as receivers 
largely because their past affiliations would make them reluctant 
to conduct a searching investigation into the former activities of 
the management and its banker allies, and reluctant to institute 
litigation for the purpose of recovering from them for legal wrongs 
which they might have done to the corporation.* It was alleged 
that control over reorganization was often utilized to obtain un- 
reasonably large fees of one kind or another and that reorganiza- 
tion plans were in some instances deliberately moulded so as to 
inure to the advantage of the group and its associates and to the 
disadvantage of the security holders in general. Particularly in 
the case of the smaller corporations, it was alleged that the con- 
trolling group — not in such cases large banking interests — fre- 
quently instituted receiverships for the purpose of keeping alive, 
for the advantage of the management and persons associated with 
it, corporations which ought in the interest of creditors to be 
liquidated at the earliest possible opportunity.”” 

Those who pressed these criticisms of the traditional reorgani- 
zation practice were generally in agreement with counsel for re- 
organizers that the judicial sale ought to be abolished, but their 
primary objection to the sale as a method of reorganization was 
not that it made it difficult to deal with dissenters but that it set up 


9 See Lowenthal, The Stock Exchange and Protective Committee Securities 
(1933) 33 Cor. L. Rev. 1293. 

10 For the use of this in terrorem method in the St. Paul reorganization, see 
LowENTHAL, Tue INvEsTOR Pays (1933) 331 et seq. 

11 The practice of appointing unduly “ friendly ” receivers has been criticized 
in many quarters. See statements by Chief Justice Taft, Commissioner Eastman, 
and Senator Norris quoted by Lowenthal, The Railroad Reorganization Act, supra 
note 8, at 25, 26. Cf. Annual Report of Special Committee on Equity Receiverships 
for 1926-27, op. cit. supra note 4, at 299, 300. 

12 See id. at 321. 
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a smoke-screen of legalistic unreality which diverted the attention 
of the judge from the vital issues — the fairness of the reorganiza- 
tion plan and the methods by which assents to it had been 
obtained. 

To many of these critics it seemed that the only effective way to 
protect security holders was, after abolishing the judicial sale, 
greatly to increase the powers and duties of the judge or of an ad- 
ministrative commission with respect to the entire process of re- 
organization, some of the critics even desiring to vest in a court or 
commission the power to impose a plan which it believed to be 
fair upon an unwilling majority.** It was urged that these addi- 
tional powers, if given to the courts, should be supplemented by 
provisions designed to secure impartial receivers and to impose 
upon them the duty of making all investigations which might assist 
the judge to exercise an intelligent judgment with respect to the 
fairness of a reorganization plan,’* and that, as a further safe- 
guard, individual security holders and creditors should be given 
the right to be heard at all stages of the proceeding.** In answer 
to the objection that reorganization is an intricate financial prob- 
lem and that few judges are sufficiently skilled in finance to be 
safely entrusted with broad powers over reorganization plans, 
some of these critics suggested that special receivership courts 
might be set up or that some of the judge’s powers might be trans- 
ferred to an administrative body — in the case of the railroads to 
the Interstate Commerce Commission.*® 

This line of approach is obviously based on a fear of the practi- 
cal consequences, as applied to reorganization at least, of that 
separation between ownership of corporations by security holders 
and control of them by insiders which is characteristic of modern 


13 See Frank, supra note 8, at 712, 713. -Cf. Lowenthal, The Railroad Re- 
organization Act, supra note 8, at 4o. 

14 In National Surety Co. v. Coriell, 289 U. S. 426, 436 (1933), the Supreme 
Court commented unfavorably on the fact that the district court, in approving a 
reorganization plan “did not have the advice of its receiver.” It has sometimes 
been suggested that receivers should take an active part in the formulation of the 
plan. Testimony of Mr. Buckner, head of the New York Trust Company, that it 
is feasible for receivers to do this caused considerable pain to other bankers associ- 
ated with him in the St. Paul reorganization. See LowENTHAL, THE INvVEsTOR Pays 
(1933) 200-02. 

15 See Lowenthal, The Railroad Reorganization Act, supra note 8, at 49. 

16 See id. at 33. 
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large-scale corporate capitalism. Our traditional method of deal- 
ing with this situation is, in the case of corporations which are go- 
ing concerns, to leave control with the management as long as the 
management can keep itself in office through the use of proxies 
given it by majority shareholders, and to protect the shareholder 
against abuse of managerial powers through a limited power of a 
court to interfere with “ the internal affairs ” of a corporation in 
cases where breach of contract or violation of fiduciary duties can 
be proved. In somewhat similar manner our traditional method 
of dealing with reorganization is to permit the committees which 
have gained control of the situation through proxies or through 
deposit of securities to write their own reorganization plan, sub- 
ject to a limited power of a court to refuse to sanction the plan 
where it can be proved to violate the contract rights of non- 
depositors or to violate the fiduciary duties owed by the commit- 
tees to their depositors. 

To the critics mentioned, this tendons method of dealing with 
reorganization is inadequate for the protection of the investor — 
particularly the small investor. Impressed by the helplessness of 
the small investor to give anything more than a meaningless assent 
or an equally meaningless failure to assent to the plans of those 
who normally succeed in obtaining control over the situation, and 
equally impressed with the dangerous powers which the controlling 
group thus obtain, they —or many of them at least — desire to 
transfer control of the entire matter to a governmental agency 
which shall have a dominating and not merely a limited veto power 
over the entire reorganization. 

This program of reform obviously raises serious questions as 
to the practicability of setting up any governmental agency com- 
petent to exercise the wide powers which it is proposed to en- 
trust to it. It also raises, by implication at least, issues of even 
greater import. So long as reorganization is thought of as a pri- 
vate bargain between groups of capitalists, governmental interven- 
tion can be confined to the limited objective of assuring that the 
bargain will, as between those groups and between a particular 
group and those who represent it, comply with certain minimum 
requirements of fairness and respect for contract rights. If, how- 
ever, these groups, instead of making bargains which are subject 
to a modicum of judicial review, are to dump their entire problem 
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in the lap of the government and ask some governmental agency 
to work out a plan for rehabilitating their enterprise and assigning 
to each group the extent of its participation in the enterprise as 
rehabilitated, they are obviously abandoning completely the posi- 
tion that reorganization is a private affair of the capitalistic in- 
terests involved. 

Once it is viewed as a public rather than a private matter, re- 
organization of corporations is readily seen to be a matter of con- 
cern to other groups in the community besides creditors and share- 
holders. The adoption of one type of reorganization plan rather 
than another may radically affect the corporation’s ability to 
render adequate service to its customers at reasonable prices as 
well as its ability to pay high wages to its employees. The tend- 
ency to consider the interests of these groups — particularly those 
of the customer or shipper —has already manifested itself in the 
attitude of the Interstate Commerce Commission toward railroad 
reorganizations.’ The tendency is one which will probably in- 
crease whatever the champions of the small investor do, but it is 
evident that the more ardently such champions advocate control 
over reorganizations by a government which is subject to pressure 
from consumers and employees as well as from investors, the more 
plainly do they invite an exercise of such control in the interest 
of classes other than their own. This may — if one has confidence 
in government as an economic and not merely as a police agency 
— be of advantage to the community. That it is, in the long run, 
to the advantage of the small investor is by no means clear.** 

There have been, however, a few critics of traditional reorgani- 
zation methods who, though concurring in the view that these 
methods are subject to dangerous abuses on the part of those 
in control, have also agreed with the professional reorganizers 
that a reorganization is and ought to be a business bargain de- 
signed to secure both a workable compromise between the claims 

Jot conflicting groups and a sound financial structure for the 
reorganized company. To them, as to the reorganizers and 


17 See Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, and 
dissenting opinion of Eastman, C. at 701 (1928). 

18 The suggestion of Lewis, C., that the St. Paul shareholders should, “in the 
public interest,” have been compelled to pay a larger assessment is not without 
significance in this connection. Chicago, Milwaukee & St. Paul Reorganization, 131 
I. C. C. 673, 718 (1928). 
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their counsel, it is unreasonable to empower a judge or a com- 
mission to dictate the form which such a bargain should take. The 
primary fault in the traditional method, as they see it, is not that 
it makes the reorganization a private agreement, but that it fur- 
nishes no machinery for obtaining for each class of security holders 
adequate representation by persons who are both competent and 
imbued with a strong sense of fiduciary obligation — representa- 
tion which the security holders are all too frequently unable to 
obtain by their own efforts. For these critics, therefore, the im- 
portant matter is not to increase the control of some judicial or 
administrative official over the plan itself, but rather to devise 
legal machinery which will give reasonable assurance that com- 
mittees will represent the interests of their beneficiaries more de- 
votedly than some of them have done in the past. 

If this view meant that committees representing private groups 
of investors and creditors were actually to be selected by some 
governmental body, it would, like the view previously discussed, 
have implications difficult to reconcile with the continued existence 
of a regime of private capitalism. Apparently, Professor Douglas, 
its chief exponent, does not mean to suggest that committees be 
chosen by government officials, but only that such officials be 
given some veto power over their personnel and that some legal 
means be devised to make it easier for security holders to make 
an intelligent choice of committees te act for them and to make 
it more difficult for these committees to bind those whom they 
represent by ironclad agreements which give them the maximum 
of power with the minimum of legal responsibility for the results 
of its exercise.*® 

In addition to these divergencies of opinion between the spokes- 
men for the insiders and the advocates of varying reforms in the 
interest of outsiders, there developed a further conflict between 
those who are, respectively, champions of the creditors and of the 
shareholders. As the bill to permit reorganization under the fed- 
eral bankruptcy power lay dormant in Congress for a period of two 


19 See Douglas, Protective Committees in Bankruptcy Reorganizations (1934) 
47 Harv. L. Rev. 565; Foster, Book Review (1933) 43 YALE L. J. 352, 357. Mr. 
Lowenthal advocates a double-barrelled legal control which would operate in part 
directly through court or commission control over the reorganization plan itself, and 
in part indirectly through increased legal control over committees. See Lowenthal, 
The Railroad Reorganization Act, supra note 8; Lowenthal, supra note 9. 
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years, the idea of corporate reorganization became associated in 
many minds with current proposals for relieving debtors to some 
extent from the burden of debts which the shrinkage in earnings 
and in the purchasing power of money has made extremely heavy. 
The debt burdens of corporations and their shareholders might 
not, it is true, make so general an appeal to sympathy as the debt 
burdens of farmers and home owners, but along with those who 
have felt that a readier scaling down of corporate debts through 
improved reorganization machinery would make for solvency and 
hence be of real benefit to bondholders and creditors, there have 
been many who have been concerned rather with finding new 
‘machinery for the preservation of shareholders’ vanishing 
equities.”° 


II. ExTENT TO WHICH SECTION 77B MEETS THESE 
CRITICISMS 


Obviously, no statute could fully satisfy the largely conflicting 
aims of the spokesmen for these four groups — of those who seek 
chiefly to increase the reorganization managers’ power to deal 
with dissenters, of those who seek to make government rather 
than private finance the predominant factor in reorganization, 
of those who seek to assure to the investor bargainers who will 
more truly represent him, and of those whose interest lies chiefly 
in devising a reorganization technique which will favor share- 
holder-debtors rather than bondholders and other creditors. It 
may, however, fairly be said that the aspirations of each of these 
groups have influenced the final form of Section 77B of the Bank- 
ruptcy Act ** and that its more outstanding characteristics can 
best be understood in terms of these aspirations. 

The central feature of the new reorganization practice — the 
binding effect upon minorities of majority assent to a plan— ob- 
viously gives to the first group the major reform for which they 
have sought. Hedged about though this majority control pro- 


20 The provisions of § 77 of the Bankruptcy Act, relating to the reorganization 
of railroads [47 Srat. 1474, 11 U. S. C. A. § 205 (1934) ], as well as those of § 77B, 
relating to reorganization of other corporations [48 Stat. 912, 11 U. S. C. A. § 207 
(1934) ], indicate a purpose of improving the status of shareholders in reorganiza- 
tion. See Wehle, Railroad Reorganization under Section 77 of the Bankruptcy Act: 
New Legislation Suggested (1934) 44 YALE L. J. 197. 

21 48 Srat. 912, 11 U.S. C. A. 207 (1934). 
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vision is by limitations designed to protect the individual creditor 
and the individual shareholder, it is indubitable that the power 
of those who obtain the right to speak for majorities has been 
definitely increased.”* 

The extent to which Section 77B meets the demands of the other 
groups is more debatable. Apart from the question whether tradi- 
tional reorganization procedure unduly favored either creditors 
or shareholders, the criticisms of it from the side of the protago- 
nists of the small investor and the small creditor have been that it 
tended to keep alive enterprises which ought to be liquidated, that 
it did*not sufficiently direct attention te the possible misdeeds of 
the old management, and that it gave controlling groups: oppor- 
tunities for self-aggrandizement and oppression and failed to sub- 
ject their use of these opportunities to adequate judicial control. 

With respect to the first of these subjects of criticism, the tend- 
ency to a wasteful continuation of enterprises which ought to be 
wound up, the amendment is unlikely to cure and may even accen- 
tuate existing evils. In their eagerness to make the procedure easy 
where reorganization is desirable, the draftsmen have apparently 
failed to impose a promptly effective check on real or simulated 


22 Some reorganization lawyers feel that the increased powers given to those 
who speak for majorities under § 77B and under § 77, which applies to railroad 
reorganizations, have been obtained at a rather high price in view of certain in- 
creased rights which are given to individual creditors and shareholders to be heard 
at various stages of the proceedings. See Rodgers and Groom, supra note 2, at 591. 

The provision of subdivision (a) of § 77B, permitting creditors whose claims 
aggregate $1,000 or over to institute reorganization proceedings, is also viewed with 
alarm by some reorganization lawyers. Under § 3 of the Bankruptcy Act, however, 
such creditors could in the past upset an equity receivership by proving that the 
corporation was insolvent when the receiver was appointed or that it had com- 
mitted some other act of bankruptcy. 30 Stat. 546 (1898), as amended, 44 Srar. 
662 (1926), 11 U. S. C. A. § 21 (1934). As such creditors cannot now under § 77B 
(a) obtain an adjudication in bankruptcy if a reorganization proceeding is pending, 
and as they cannot file a reorganization petition unless the corporation is insolvent 
or unable to meet its debts as they mature, and, unless a prior proceeding in bank- 
ruptcy or an equity receivership is pending, cannot do so unless the corporation 
has committed an act of bankruptcy, it can hardly be said that the new right given 
to such creditors is substantially wider in scope than that which they previously 
possessed. Furthermore their new right, unlike their old one, is dependent on a 
judicial finding that they are acting in good faith, a requirement which some judges 
have construed very strictly against small creditors who seek to institute reorganiza- 
tion proceedings. See Gerdes, “ Good Faith” in the Initiation of Proceedings Under 
Section 77B of the Bankruptcy Act (1935) 23 Gro. L. J. 418; Note (1934) 48 Harv. 
L. Rev. 283. 
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attempts at reorganization where it is undesirable or impracticable. 
Any corporation which could become a bankrupt is permitted to 
file a petition alleging facts showing the need for relief under the 
section, that the corporation is insolvent or unable to meet its 
debts as they mature, and that it desires to effect a plan of re- 
organization. The judge must approve it, if satisfied that it com- 
plies with the section and is filed in good faith. Three or more 
creditors holding claims amounting to $1,000, or shareholders 
owning 5 per cent of any class of shares, may subsequently ap- 
pear and controvert the facts alleged in the petition, in which 
event the proceedings must be dismissed unless the material alle- 
gations of the petition are sustained.” Otherwise the proceed- 
ings are to continue, except that they may subsequently be dis- 
missed if no plan of reorganization is proposed or accepted within 
a reasonable time.”* 

The requirement that the petition should allege facts showing 
the need for relief under the amendment may perhaps be con- 
strued as a requirement that it allege facts indicating that there 
is a reasonable chance that reorganization is practicable. Cases 
which have thus far arisen under Section 77B do not, however, in- 
dicate any judicial tendency so to construe it.”” Even should such 
a tendency develop, the mere requirement that such facts be al- 
leged would not be a serious deterrent to unreasonable attempts 
at reorganization unless the creditors were sufficiently alert to 
controvert those facts and insist on liquidation, or unless the 
judge had the legal power, the practical means and the inclination 
to make an independent investigation. 

As for the judge’s power, he is authorized to require from the 
debtor or from the trustees, if appointed, such “information as 
may be necessary to disclose the conduct of the debtor’s affairs 
and the fairness of any proposed plan”. ** Should such informa- 
tion indicate that reorganization is likely to be impracticable and 
contrary to the best interests of creditors, it is not clear that the 
petition, having once been approved, can, unless it has been 


28 Section 77B (a). 24 Section 77B (c) (8). 
25 See Weiner, Corporate Reorganization: Section 77B of the Bankruptcy Act 
(1934) 34 Cor. L. Rev. 1173, 1177. The “ good faith” requirement might also be 
used as a means of insisting that reorganization appear to be practicable. Good faith 
is not a necessary allegation of the petition but a necessary judicial finding. 
26 Section 77B (c) (4). This provision applies only after the petition has been 
approved. 
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promptly objected to by creditors, be dismissed until there has 
been a reasonable time for the proposal and acceptance of a re- 
organization plan.” 

As for the means and the inclination, the former will hardly 
exist unless the judge appoints as trustee the sort of person who 
can be relied on to make with rapidity a searching investigation 
into the affairs of the debtor corporation, and the inclination will 
not exist unless the judge is more imbued than many federal 
judges have been in the past with the idea that insolvency proceed- 
ings are largely administrative in character and require the judge 
to take a considerable amount of initiative. 

It may be predicted with some confidence that, whatever a few 
energetic judges may do, in most cases only active opposition from 
creditors can prevent the managers of a financially embarrassed 
corporation from having a try at reorganization no matter how 
spurious or fantastically optimistic may be their alleged belief in 
the practicability of reorganization. Even where such creditor 
opposition exists, it will rarely lead to a prompt dismissal of the 
proceedings unless the courts hold that the material facts which 
creditors may controvert include facts indicating not only that the 
corporation needs reorganization in order to survive but that there 
is reasonable ground for believing that it is worthy of survival. 
Unless creditors are permitted to raise this issue at the outset, they 
are not so well protected against losses involved in keeping hope- 
lessly unsuccessful enterprises alive as they have been in the past, 
when by proving the commission of an act of bankruptcy they 
could compel liquidation. 

It is, however, with those corporations which are worth reorgan- 
izing that we are primarily concerned. Apparently on the theory 
that the managers of many embarrassed corporations are the vic- 
tims of undeserved misfortunes rather than responsible by their 
incompetence or misconduct for the corporation’s predicament, 
the judge is permitted by the amendment to leave the corporation’s 
officers in control of its affairs throughout the proceedings, or to 
appoint one of the officers as trustee. Creditors and stockholders 
do indeed have the right to be heard on the question of the perma- 
nent appointment of any trustee, and perhaps on the refusal to 
make such an appointment, but they have no right to compel it.”* 

No doubt there are cases in which the prospect for the revival 


27 Section 77B (c) (8). 28 Section 77B (c). 
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of a business will be brighter if the old management remains not 
only in charge of its day-to-day business but able as well to make 
major decisions of policy without the delay and friction involved 
in submitting these decisions to an outsider for approval. No 
doubt, also, the difficulty of obtaining suitable persons to act as 
trustees may somewhat dampen one’s ardor for a reform which 
would require in every case the appointment of a trustee who is 
wholly without business connections with the old management. 
Nevertheless, a statute which makes it possible for the judge to 
leave the old management in control, either as such or by making 
one or more of the corporation’s officers a trustee, substantially 
decreases the chance that there will be in all cases a searching 
investigation into the legal responsibility of the managers and 
their business associates for the plight in which the enterprise 
finds itself. It also lessens the likelihood that the judge will be 
able to obtain the sort of information about the enterprise which 
is necessary if he is to satisfy Mr. Justice Brandeis’ insistence that 
“Every important determination by the court in receivership pro- 
ceedings calls for an informed, independent judgment.” *° 
Section 77B in effect authorizes the judge to subordinate the in- 
vestigation and prosecution of claims which the corporation may 
have against the management, and his own enlightenment about 
the enterprise, to its real or assumed maximum efficiency of opera- 
tion as a going concern. Granting that such subordination may 
sometimes work out advantageously, the writer is heartily in agree- 
ment with those critics of such a procedure who insist that the 
possible benefit which may result from it in some cases is out- 
weighed by the harmful effects of a failure to require a complete 
separation of the functions of corporate executive and officer of 
the court. As Mr. Justice Stone has stated, “ No thinking man 
can believe that an economy built upon a business foundation can 
permanently endure without some loyalty ” to the principle that 
“a man cannot serve two masters.” *° There is abundant evidence 
that corporate officials who have been appointed receivers in equity 
tend to think of themselves as corporate executives still, rather 
than loyal servants of the court which appointed them.** The evil 


29 National Surety Co. v. Coriell, 289 U. S. 426, 436 (1933). 
80 See Stone, The Public Influence of the Bar (1934) 48 Harv. L. Rev. 1, 8, 9. 
81 For a striking example of such an attitude, see the testimony of Byram, 
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is increased by the present act, under which there need not even be 
a change of official title to warn them that there has been a change 
in the nature of their duties and loyalties. 

This problem of the appointment of the trustee is closely re- 
lated to the further problem of the control of the judge over the 
reorganization plan, since that control is vitally affected in prac- 
tice by the extent to which he is in a position to understand the 
facts. Section 77B provides for a hearing on the plan, at which, 
if the plan is attacked by the debtor corporation or by any creditor 
or shareholder, the judge must find that it is fair and equitable 
and that it does not discriminate unfairly in favor of any class of 
creditors or shareholders, and must further find that it complies 
with certain provisions of the act and that it has been accepted 
by the requisite majorities of creditors and shareholders.” 

By thus obliging the judge to deal directly with the plan rather 
than permitting him to consider the plan as an incident to his con- 
firmation of what purports to be a sale for cash, and by specifically 
empowering him to consider all kinds of discrimination and not 
merely those which involve the priority of creditors over share- 
holders established by the Boyd case, it seems probable that the 
amendment will compel all district judges to exercise a somewhat 
greater degree of control over the terms of the plan than many of 
them have exercised in the past. The hearing on confirmation is 
not, however, to be held until the necessary majorities of each 
class of claimants have accepted the plan, and it may, as indicated 
above, be held by a judge who has failed to provide himself with 
an impartial trustee as a source of information. Such a judge will 
be forced to rely for objections to the plan upon the terms of the 
plan itself and such evidence as may be offered by dissenters, who 
often lack the financial resources needed for a searching inves- 
tigation. 

It may fairly be assumed, therefore, that, in this state of affairs, 
president and receiver of the Chicago, Milwaukee & St. Paul Railroad, quoted in 
LoWENTHAL, THE INVEsTOR Pays (1933) 228 et seq. 

A further reason for requiring independent trustees in all cases is that so long as 
corporate executives have a substantial chance of controlling their corporation after 
insolvency as well as before, the legal deterrents to irresponsible or dishonest man- 
agement are seriously weakened. These deterrents are none too strong in any case. 
See Dodd, Is Effective Enforcement of the Fiduciary Duties of Corporate Managers 


Practicable? (1935) 2 U. or Cut. L. REv. 194. 
82 Section 77B (f). 
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plans which have been accepted by majorities will, as in the past, 
rarely be disapproved by district judges, a result which is desir- 
able or not, according to one’s point of view. There is indeed one 
situation in which Section 77B does seem to require judicial con- 
sideration of reorganization plans before they have acquired the 
prestige given to them by majority assents. Plans may be filed by 
the debtor corporation, by creditors who hold not less than ro per 
cent of all claims and not less than 25 per cent of any class of 
claim or, under certain circumstances, by a group of shareholders. 
Any plan approved by the requisite number of creditors or share- 
holders “‘ may be proposed by any creditor or by any stockholder, 
or without such approval by the debtor, at a hearing duly noticed 
for its consideration or for the consideration of any other plan of 
reorganization similarly proposed.” ** 

This provision indicates that the corporation — in other words 
the management — may demand a hearing on a plan at any time, 
even though no assents to it have been obtained, and that a creditor 
or shareholder may demand a hearing on any plan which has been 
assented to by a substantial minority of creditors or shareholders. 
Such a hearing cannot result in confirmation until the necessary 
acceptances have been obtained, after which a further hearing is 
apparently required. It does, however, make it theoretically pos- 
sible for plans to be considered by the judge while the situation is 
still relatively fluid. 

Nevertheless, one doubts whether this provision will amount to 
much in practice. The management, if optimistic about obtaining 
acceptances by the statutory majorities, will not be likely to ask 
for a hearing on their plan until their position has been strength- 
ened by those acceptances. Apparently individual creditors and 
shareholders have no right at this stage to demand a hearing on a 
management plan, but only to propose an opposition plan and to 
be heard on such proposed plan only if they have procured the 
assent of a substantial percentage of creditors or shareholders. 
Except in the case of small enterprises with few creditors or share- 
holders, and in cases in which the management and a substantial 
group of important creditors or shareholders, each having a sepa- 
rate plan, are unable to reconcile their differences out of court, it 
may be assumed that the judge will normally be asked to consider 
83 Section 77B (d). 
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only one plan and that he will not be asked to consider it until its 
proponents have the necessary acceptances in their pockets.** i} 
Whether this is a desirable result or not depends once more upon | 


ne 
n- one’s point of view. If one believes that the soundness of a re- 
he organization plan is largely a matter of its fairness according to 1 
by standards which the average district judge is competent to apply, i 
er one will naturally deplore the failure of the amendment to author- 
of ize the submission of plans to the judge by small as well as rela- : 
rs. tively large groups. If, on the other hand, one thinks of a reor- 
'e- ganization plan as in part a business bargain between conflicting iH 
I, groups and in part a device of financial experts for rehabilitating ; 
ed an enterprise, one may even go so far as to deplore the limited 
of opportunity given for judicial consideration of a plan before the il 
bargain between the representatives of majorities of the different 
ds classes has been struck. 
le, If this latter point of view is adopted, one may still insist that a 
or the amendment is seriously defective unless it substantially in- a 
en creases the likelihood that the bargaining majorities will be faith- | 
cS. fully and effectively represented by those who act for them. One j 
ry who approaches the problem from this angle will scrutinize with a 
is great care those provisions of the statute which deal with the 
IS- relations between depositors and their committees, with particular i 
is reference to the adequacy of such provisions for giving depositors ; 
reasonable assurance that those who solicit their deposits will not J 
to have financial interests which are in conflict with those of the per- ; 
ng sons whose property rights they are purporting to protect. The i 
sk provisions must be carefully studied with reference also to their q 
h- adequacy for protecting depositors against unreasonable and un- 1 
id fair provisions in the deposit agreement itself, and to their ade- q 
a quacy for protecting them against exorbitant fees. i 
to With respect to the first point — the selection of suitably com- 
ne petent and disinterested persons to act as members of committees, H 
S. the amendment does nothing whatever, even by way of assisting Mf 
84 Section 77B (e) (1) provides that a plan may be accepted by creditors and a 
shareholders either “ before or after the filing of the petition.’ This gives the : 
a- management an opportunity to obtain the necessary assents to a plan before any a 
it reorganization petition has been filed by the corporation and before it has com- ‘ 
or mitted any acts which would give its creditors the right to file such petition. It 
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the security holder in ascertaining the business affiliations of those 
who solicit the deposit of his securities. With respect to the sec- 
ond point, the amendment provides that although a creditor may 
act by an agent or committee, 


“the judge shall scrutinize and may disregard any limitations or pro- 
visions of any depositary agreements, trust indentures, committee or 
other authorizations affecting any creditor acting under this section and 
may enforce an accounting thereunder or restrain the exercise of any 
power which he finds to be unfair or not consistent with public policy 
and may limit any claim filed by such committee member or agent, to 
the actual consideration paid therefor.” *° 


This provision on its face gives the judge a broad power to re- 
write deposit agreements according to his ideas of fairness and 
policy. Drastic use of this power will, however, be made only by 
judges who have, for better or for worse, freed themselves from 
our legal tradition which favors liberty of contract in such mat- 
ters. A possible backhanded effect of the provision in depriving 
the investor of the safeguards furnished him by the Securities 
Act ** is commented on below. 

Finally, the judge is definitely given power over the fees of 
committees.** Whether he had such power in equity reorgani- 
zation cases in which the fees were to be paid by the depositors 
and not charged against the purchaser at the sale has not been 
entirely clear. Granting that his control over the sale involved 
some control over the reorganization plan, it does not necessarily 
follow that he had control over what the Supreme Court has spoken 
of in another connection as “‘ matters in which the private parties 
alone were concerned.” ** However this may be, power over re- 
organization fees of every sort is, in the writer’s judgment, a power 
which the court ought to have, and it is well to have it granted in 
unambiguous terms. 

In noting that Section 77B contains no provision designed to 

85 Section 77B (b). 

36 48 Stat. 74 (1933), as amended, 48 Strat. 905, 15 U.S. C. A. § 77 (1934). 

87 Section 77B (f) (5). 

88 United States v. Chicago, M., St. P. & Pac. R. R., 282 U.S. 311, 325 (1931), 
denying the power of the Interstate Commerce Commission to make its approval of 
the issue of securities by a reorganized corporation conditional on the impounding 


in a separate fund of money received from participants in the reorganization for 
the payment of reorganization fees. 
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give prospective depositors any information other than that which 
committees may choose to give, with reference to either the busi- 
ness affiliations of members of the committee or any other matter, 
we have thus far ignored the application of the Securities Act to 
the situation. The recent amendment to that act removes any 
possible doubt that certificates of deposit are “ securities ” within 
its terms, and hence are subject to the requirement of registration 
unless exempt for some reason.*® Whether such certificates, 
issued in advance of judicial confirmation of a reorganization 
plan, are exempt under Section 77B apparently hinges on the im- 
portance which one attaches to the word “such ” in subdivision 
(h) of that section.*° If, as the General Counsel of the Securities 
and Exchange Commission has stated,“ certificates are not ex- 
empted by that section unless they are issued after confirmation 
of the plan, the result is, except in certain situations noted here- 
after, to require in connection with the issue of certificates of 
deposit the compiling and filing of a registration statement which 
must, under the provisions of the Securities Act ** and the regula- 
tions of the Securities and Exchange Commission,** contain a 
large amount of information as to the enterprise which it is pro- 


posed to reorganize, the plan of reorganization, the business 
affiliations of the committee members, and the extent to which 
brokers and other persons are receiving fees for soliciting deposits. 


89 48 StaT. 905,15 U. S.C. A. § 77b (1) (1934). 

40 “ All securities issued pursuant to any plan of reorganization confirmed by 
the court in accordance with the provisions of this section, including, without 
limiting the generality of the foregoing, any securities issued pursuant to such plan 
for the purpose of raising money for working capital and other purposes of such 
plan and securities issued by the debtor or by the trustee or trustees pursuant 
to subdivision (c), clause (3), of this section, and all certificates of deposit repre- 
senting securities of or claims against the debtor which it is proposed to deal with 
under any such plan, shall be exempt from all the provisions of the Securities Act 
of 1933 . . . , except the provisions of subdivision (2) of section 12, and section 17 
thereof, and except the provisions of section 24 thereof as applied to any willful 
violation of said section 17.” 48 STAT. 920, 11 U. S.C. A. § 207 (h) (1934). 

If the word “such” in this provision has the effect of limiting the exemption 
of certificates of deposit to those which are issued after confirmation of the plan, 
the words “ claims against the debtor which it is proposed to deal with under any 
such plan” seem ill-chosen. 

41 See Sec. & Exch. Comm. Release No. 296, Feb. 14, 1935; cf. Note (1934) 
34 Cox. L. Rev. 1348. 

42 48 Stat. 78 (1933), 15 U.S. C. A. § 77g (1934). 

43 See Registration Statement, Form D-1, for Certificates of Deposit. 
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The expense of preparing such a registration statement is con- 
siderable, and the importance of reducing rather than increasing 
the cost of reorganization is unquestionable. On the other hand, 
the desirability of furnishing intending depositors with informa- 
tion as to the character of the enterprise, the reorganization plan, 
and the affiliations of those who seek to represent them is no less 
plain. Disclosure of certain facts about the old corporation is 
important for the light it may throw on the reorganization plan. 
Disclosure of the plan is an obvious requirement if a plan exists, 
and the solicitation of deposits in advance of the formulation of 
a plan is an act of dubious desirability. Disclosure of any busi- 
ness affiliations of the committee which might prevent them from 
acting disinterestedly for the advantage of the class of claimants 
whose deposits they are soliciting is vitally needed and is unlikely 
to be made unless compelled by law. Disclosure of fees paid for 
solicitation is important to enable security holders to determine 
whether advice which they are receiving is disinterested. 

Possibly a less cumbersome and expensive method of disclosure 
than that provided for in the Securities Act can be devised to meet 
this particular situation, but the importance of disclosure is so 
obvious that one can only deplore the fact that there are two sit- 
uations in which little or no disclosure appears to be required. 
One of these is that in which the committee, instead of making use 
of the elaborate form of deposit agreement which has been com- 
mon in equity reorganizations, merely asks for power to approve 
or accept a plan on behalf of a creditor or shareholder and seeks 
to have outstanding securities deposited or presented for stamp- 
ing, merely as evidence of approval or acceptance, the committee 
to have no lien on such securities and no power except that of 
taking such “ action as may be incidental to the effectuation of 
the plan ”.** 

Apparently on the theory that in such case no securities are 
being issued, the General Counsel of the Commission has given an 
opinion to the effect that no registration is required where this 
procedure is adopted.** In order to avoid registration in this man- 
ner the committee must strip itself of many powers and privileges 
to which such committees have been accustomed and must, it 


44 See Sec. & Exch. Comm. Release No. 296, Feb. 14, 1935, at 2. 
45 See id. 
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would seem, formulate and make known its proposed plan of re- 
organization before seeking authority to bind creditors or share- 
holders. By holding out to committees exemption from regis- 
tration as an inducement to foregoing the advantages which they 
have commonly obtained by means of the provisions of deposit 
agreements, the Commission has thus brought about a situation 
which may do far more to put an end to unfair deposit agreements 
than anything that the courts are likely to do under Section 77B. 
It is nevertheless unfortunate that this gain can be accomplished 
only by eliminating any requirement of disclosure of the commit- 
tee’s affiliations.** 

The other situation in which registration appears to be unneces- 
sary is a more complicated one. Section 3(a)(10) of the Securi- 
ties Act exempts from registration the issue of any security “ where 
the terms and conditions of such issuance and exchange are ap- 
proved, after a hearing upon the fairness of such terms and con- 
ditions at which all persons to whom it is proposed to issue securi- 
ties in such exchange shall have the right to appear, by any 
court... .”*" If, therefore, a court can be induced in advance 
of the issue of certificates of deposit to approve the terms and con- 


ditions of the deposit agreement, it would seem that, as the com- 
mission has informally stated,** the certificates are exempt from 
registration. Power in the court to approve such terms and con- 
ditions may perhaps be derived either from its general equity 
powers or from the power, specifically granted by Section 77B, 
to scrutinize and disregard any unfair provisions in a deposit 
agreement. The situation is, however, somewhat anomalous. In 


46 It would seem that even where no certificates of deposit are issued, the 
Securities and Exchange Commission may require a considerable amount of dis- 
closure, provided the securities have been, and, despite the pendency of reorganiza- 
tion proceedings, still are listed on a national security exchange. Section 14 of the 
Securities Exchange Act authorizes the Commission to make such rules and regu- 
lations as are “ appropriate in the public interest or for the protection of investors ” 
with respect to the solicitation of “any proxy or consent or authorization in 
respect of any security ” registered on such exchange. 48 Stat. 895, 15 U.S.C. A. 
§ 78n (1934). The words “ proxy or consent or authorization ” seem broad enough 
to cover any form of authorization to a committee to act for a security holder in 
connection with reorganization, and rules “ appropriate . . . for the protection of 
investors” might require a considerable amount of disclosure. 

47 48 Srar. 906, 15 U. S.C. A. § 77¢ (10) (1934). 

48 See letter of Securities and Exchange Commission to Goldwater & Flynn, 
New York, Aug. 24, 1934, cited in Note (1934) 34 Cor. L. REv. 1348, 1353, n. 39. 
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order to exempt the securities from registration, the court’s ap- 
proval must be given before there are any depositors. The Securi- 
ties Act provides that all those who are potential depositors shall 
have the right to appear at the hearing,*® but the prospect that 
persons who have not deposited and are under no legal compulsion 
to do so will incur expense for the purpose of calling the judge’s 
attention to inequitable features of a deposit agreement is far 
from bright. A hearing of this sort, where there are, strictly speak- 
ing, no adverse parties, seems more appropriate to an administra- 
tive commission than to a court.” 

Furthermore, if the judge believes that his power to conduct 
such a hearing is based on his power to disregard provisions in the 
deposit agreement, he may feel that the important matter of dis- 
closure by the committee is outside his province, and that if he 
finds the terms of the agreement unobjectionable, he can only ap- 
prove that agreement, without either conducting an investigation 
at the hearing into the committee’s affiliations or requiring that 
they be disclosed as a condition of his approval. Experience with 
this procedure, which has been adopted by several judges, is insuffi- 
cient to indicate its practical effect, but one suspects that it will 
prove an inadequate substitute for registration. 

All in all, the combined effect of the Securities Act and of Sec- 
tion 77B with respect to judicial and administrative control over 
committees is unsatisfactory, and it is to be hoped that the investi- 
gation of their activities which the Securities and Exchange Com- 
mission is making pursuant to Section 211 of the Securities Ex- 
change Act ™ will lead to legislation which will result in more 
effective treatment of the problems involved. 

For a consideration of the final question — the extent to which 


49 48 Srar. 906, 15 U. S. C. A. §77¢ (10) (1934). 

50 A commission may be provided with a permanent staff of official assistants 
through whom it can obtain information in addition to that given it by parties 
litigant. A court has no such assistants except the trustee, who, if appointed at 
all, is appointed ad hoc primarily for the purpose of managing the business rather 
than developing facts about deposit agreements. Furthermore, a court can act 
only in the particular case and only on complaint of someone. A commission might 
be given power to establish general rules invalidating certain typical provisions of 
deposit agreements which it found to be inequitable. Some basis for a judgment 
as to the desirability of vesting such power in a commission is furnished by the 
analysis of recent deposit agreements in Lowenthal, supra note 9. 

51 48 Stat. 909, 15 U.S. C. A. § 78jj (1934). 
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Section 77B improves the relative position of shareholders in a 
reorganization as against bondholders and other creditors —a 
brief statement of the shareholders’ position in equity reorganiza- 
tions is requisite. Such a reorganization is carried out by means 
of a foreclosure sale of the mortgaged assets and of a judicial sale 
of the unmortgaged assets. Although in substance the sale is 
nearly always made to a reorganization committee, it is in form a 
sale for cash. It is furthermore a sale at forced sale prices except 
that a minimum or upset price is ordinarily fixed by the court. 
The practice has almost invariably been to fix this upset price at a 
sum less than the amount of the corporation’s debts, with the 
result that the sale normally yields nothing for the shareholders. 
The opinion of the Supreme Court in First Nat. Bank of Cin- 
cinnati v. Flershem™ does, indeed, indicate that that court is 
now prepared to insist on somewhat higher upset prices than have 
been set by many of the district courts in the past. The Supreme 
Court’s purpose in that case was, however, to prevent the use of a 
lower price as a club to force an unwilling creditor into a reorgani- 
zation, and it seems safe to assume that it would not, except under 
unusual circumstances, insist on making an upset price so high 
that the creditors, whose claims are already in default, would be 
obliged to pay something to the shareholders in order to obtain 
the property at the sale. 

Legally speaking, therefore, the shareholders can be left out of 
an equity reorganization unless they can raise enough money to 
bid at the sale a sum equal to the entire corporate debt. In prac- 
tice, however, they have generally been given some interest under 
the reorganization plan, either in order to persuade them to put new 
money into the enterprise or to induce them to adopt a friendly 
attitude toward the reorganization. Although their adoption of 
such an attitude might seem to be of little importance in view of 
their very limited legal rights, their legal power, either in their 
own name or through the corporation, to hinder and delay the 
reorganization by litigation is considerably greater than their 
substantive legal rights might indicate, and, in some cases, their 
good will may be an important business asset to the reorganized 
corporation. 

There are thus likely to be important practical reasons for ac- 


52 290 U.S. 504 (1934). 
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cording to the shareholders in a reorganization greater rights by 
way of bargain than they would obtain if limited strictly to their 
legal position. A bargain of this sort may, however, be attacked 
by a dissenting bondholder or unsecured creditor on the ground 
that it violates the principle, established by Northern Pac. Ry. v. 
Boyd and foreshadowed by certain earlier decisions,** that a 
reorganization plan which fails to accord to the creditors their full 
legal priority over the shareholders leaves the reorganized corpora- 
tion liable for the debts of the old company to the extent of the 
interest in the new corporation which is given to the old share- 
holders. 

That doctrine has not, however, proved as serious an obstacle 
as it might seem to be to the inclusion of shareholders in reorgani- 
zation plans. The Supreme Court has recognized that, despite 
the doctrine of the Boyd case, shareholders may be allowed to 
participate in a reorganization as an inducement to pay an assess- 
ment.*° The tendency of the district courts has been to uphold 
reorganization plans assented to by a substantial majority of the 
bondholders and other creditors even where the amount offered 
stockholders to induce them to pay an assessment has been gener- 


ous. Many of these decisions have been sustained by circuit courts 
of appeal,®* and attempts to obtain review by the Supreme Court 
on certiorari have been unsuccessful.” 

The salient feature of reorganization under Section 77B is the 


53 228 U.S. 482 (1913). 

54 By Railroad Co. v. Howard, 7 Wall. 392 (U. S. 1868), and, more definitely, 
by Louisville Trust Co. v. Louisville, N. A. & C. Ry., 174 U. S. 674 (1899). 

55 By dictum in the Boyd case itself, 228 U. S. at 502, and by decision in Kansas 
City Terminal Ry. v. Central Union Trust Co., 271 U.S. 445 (1926). 

56 See Walsh Tie & Timber Co. v. Missouri Pac. Ry., 280 Fed. 38 (C. C. A. 8th, 
1922) ; Phipps v. Chicago, R. I. & P. Ry., 284 Fed. 945 (C. C. A. 8th, 1922) ; Jame- 
son v. Guaranty Trust Co., 20 F.(2d) 808 (C. C. A. 7th, 1927) (Chicago, Mil- 
waukee & St. Paul reorganization) ; Kansas City Terminal Ry. v. Central Union 
Trust Co., 28 F.(2d) 177 (C. C. A. 8th, 1928) (Mo., Kan. and Tex. reorganization). 
Of these the Rock Island and St. Paul reorganizations, at least, were decidedly 
liberal towards shareholders. See Bonbright and Bergerman, Two Rival Theories 
of Priority Rights of Security Holders in a Corporate Reorganization (1928) 28 
Cor. L. Rev. 127. 

57 Certiorari was denied in the Missouri Pacific, St. Paul, and Missouri, Kansas 
and Texas cases. See 260 U.S. 743 (1922), 275 U.S. 569 (1927), and 278 U.S. 655 
(1929). It was granted in the Rock Island case, but apparently only because the 
Court had there approved a reorganization plan without any sale. 261 U. S. 611 


(1923). 
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elimination, for most purposes, of the requirement of foreclosure 
and judicial sale. It is a necessary consequence of the elimination 
of such sales that some way be provided for determining whether a 
shareholder’s equity exists. It is the historical right of an unpaid 
creditor to have his debtor’s property sold at public auction, in 
which event, if the sale price is less than the debt, the debtor’s 
interest is wiped out without any inquiry into values other than 
the court may make for the purpose of preventing sales at prices 
regarded by it as unconscionably low.** Once eliminate the sale, 
however, and, unless and until the property has been valued and 
has been found to be worth less than the amount of the debt, there 
is no basis for a claim on the part of the creditors that the debtor’s 
equity in the property is nonexistent. 

Section 77B meets this difficulty by providing that the share- 
holders must be taken care of in some manner in a reorganization 


plan unless the judge shall determine either that the interests of | 


the shareholders are not affected by the plan or that the corpora- 
tion is insolvent. The first exception is unimportant, as no plan 
which leaves the shareholders unaffected is likely to be fair to 
creditors. ‘The insolvency provision on its face does nothing 


_more for the shareholders than to preserve their equities where 


such equities exist. Unfortunately, it is often impossible to de- 
termine with reasonable accuracy whether a shareholders’ equity 
can fairly be said to exist in a business enterprise which is at the 
time unable to pay its debts as they mature. The tangible prop- 
erty will normally include fixed assets which do not have ready 
marketability, and the intangible value of the enterprise is largely 
a matter of speculating as to its potential earning power if it is 
either reorganized or sold to an outside purchaser. So far as one 
may judge from cases in which the question of solvency of a busi- 
ness has been adjudicated in ordinary bankruptcy proceedings, 
the courts have shown a tendency to stress valuation based upon 


58 But cf. First Nat. Bank v. Flershem, 290 U. S. 504 (1934), in which a sale 
to a reorganization committee, confirmed by a district court, was held invalid as 
against objecting creditors on the ground that the price was inadequate. The 
opinion indicates that a court must fix a minimum price in such cases and that, 
in fixing such price, it should take into consideration the fact that there is at least 
one bidder — the reorganization committee — who has confidence that the business 
possesses a substantial going concern value. Jd. at 524. 

59 Section 77B (e) (1). 
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sale of the assets in an assumed free market where the seller is 
under no compulsion to sell, and largely to ignore both forced sale 
values and values based primarily on probable earnings. 

The result of this judicial attitude, if applied to the problem of 
solvency in connection with reorganizations under Section 77B, 
is likely to be that the courts will in many cases decline to make a 
finding of insolvency where there is a substantial amount of physi- 
cal assets, even though the prospect of the corporate earnings’ 
improving to a degree sufficient to enable the enterprise to pay its 
debts and leave a margin for its shareholders is decidedly remote. 
This attitude will compel those seeking to effectuate reorganization 
under this statute to provide something for shareholders in many 
cases where the present value of what the creditors are receiving is 
less than the amount of the debts. This result would seem to flow 
rather from the traditional judicial attitude toward valuation for 
purposes of determining insolvency than from anything that Con- 
gress has said in the statute. It may be that, as one writer has sug- 
gested, a Congress which was anxious to preserve the creditors’ 
priority to the full rather than to preserve shareholders’ potential 
equities could have inserted provisions about the method of val- 
uation or the burden of proof which would have brought about 
results more advantageous to the creditors, but it is our legal tra- 
dition that valuation is a judicial rather than a legislative problem, 
so that the constitutional power of Congress in the premises would 
seem to be somewhat limited. 

However this may be, it seems fair to assume that the creditors’ 
chance of eliminating the shareholders through a finding of corpo- 
rate insolvency will prove to be an unpromising one unless the 
financial condition of the enterprise is desperate. Furthermore, 
the tendency of the courts to stress valuation of physical assets in 
insolvency proceedings apparently means that the issue of sol- 

60 Cf. Bonbright and Pickett, Valuation to Determine Solvency under the 
Bankruptcy Act (1929) 29 Cor. L. Rev. 582. 

61 Cf. Wehle, supra note 20, at 233, suggesting a statutory mandate that valua- 
tion be based upon earning power. Whatever be thought of the constitutionality 
of such a statute, the validity of one which merely changed the burden of proof 
would seem indubitable. Since a corporation which is in process of reorganization 
through bankruptcy is not performing its agreements to pay its creditors in cash, 
there is force in the argument that its shareholders should not be permitted to 
share as of right in the fruits of any reorganization unless they sustain the burden 
of proving that the corporation is solvent. 


[ 
iq 

| 

H 

q 

\ 

j 


1935] REORGANIZATION THROUGH BANKRUPTCY 1127 


vency cannot be tried without an expensive and time-consuming 
appraisal of the assets. It is probable, therefore, that in most 
cases creditors will not attempt to obtain a finding of insolvency, 
but will assent to the making of some provision for the share- 
holders. This may be done by including a provision for share- 
holders in the reorganization plan and inducing a majority of 
the holders of each class of shares to accept it. If the provision 
made is not accepted by a majority of any class, the plan must 
then provide “ adequate protection for the realization by them 
of the value of their equity, if any, in the property of the debtor 
either, as provided in the plan, (a) by a sale of the property at 
not less than a fair upset price, or (b) by appraisal and pay- 
ment in cash of the value either of their stock, or at the objecting 
stockholders’ election, of the securities allotted to such stock- 
holders under the plan, if any shall be so allotted, or (c) by such 
methods as will do substantial justice to such stockholders under 
and consistent with the circumstances of the particular case.” ® 

It would seem that under these provisions the draftsman of 
the plan has the option of providing for dissenting classes of share- 
holders either by the method of sale at a fair upset price, by ap- 
praisal, or by some other method which the court may find to 
be just to shareholders. In view of our judicial traditions with 
respect to upset price, it may be that a court would in many 
cases be willing to fix an upset price at less than the amount of 
the debts, even though there had been no finding of insolvency. 
If this be true, a representative of the creditors who was seeking 


62 Section 77B (e) (1). 
63 Section 77B (b) (4). 

64 In dealing with a substantially similar provision in § 77, applying to reor- 
ganization of railroads, Wehle assumes that the shareholders have the right to elect 
that they be provided for by an appraisal rather than by a sale, and that they 
will so elect, since an appraisal is more likely to yield results satisfactory to them. 
See Wehle, supra note 20, at 220. The language of subdivision (b) (4) of § 77B 
seems, however, to indicate that those who frame the plan and bring it before the 
court for a preliminary hearing under subdivision (d) or for final confirmation 
under subdivision (f) have a choice as to the manner in which nonassenting 
classes of shareholders are to be provided for, subject only to the limitation that, 
if appraisal is provided for, an objecting shareholder may elect whether to take 
payment in cash of the value of his shares or of the value of the securities, if any, 
allotted to shareholders under the plan. For the view that there is no right of 
election in shareholders as between sale and appraisal under § 77, see Frank, supra 
note 8, at 707. 
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to draft a plan most favorable to them might be inclined to frame 
the plan in such manner that the shareholders could participate 
only in the event that the sale price exceeded the amount of the 
debts. One cannot, however, predict with any confidence that 
upset prices fixed for the purpose of giving adequate protection 
for the realization of the shareholders’ possible equity in a cor- 
poration which has not been found to be insolvent will be fixed in 
the manner which has been customary in foreclosure sales where 
the primary purpose of the sale is to enable the creditor to real- 
ize on his security rather than to protect the debtor or its share- 
holders. 

Moreover, other provisions of the Act will make it somewhat 
difficult for creditors to agree upon a plan and force it on the share- 
holders by means of a sale at an upset price. In the first place, the 
creditors’ right to institute reorganization proceedings is limited 
by the necessity in most cases of proving an act of bankruptcy and 
by the requirement of good faith which some judges have con- 
strued in a manner less favorable to petitioning creditors than to 
petitioning debtors.® Furthermore, creditors are not permitted to 
notice a plan for hearing unless it has been approved by the hold- 
ers of not less than 25 per cent in amount of any class of claims 
and of not less than 10 per cent in amount of all claims.** The 
initiative in reorganization will, therefore, normally be taken by 
the management of the debtor corporation, and it will often be 
difficult to mobilize the necessary percentages of creditors in sup- 
port of a plan which provides for a judicial sale as a method of 
attempting to eliminate the shareholders and also to prevent credi- 
tors from accepting by a two-thirds majority a management plan 
which will in all probability make some other provision for share- 
holders. Nevertheless, the possibility that creditors may, if dis- 
satisfied with the management plan, bring forward a plan which 
provides for a sale, somewhat weakens the argument which has 
been made that under this section and also under Section 77, which 
applies to railroad reorganizations, creditors will find it necessary 
to assent to shareholder participation in all cases in which there is 
no finding of insolvency. 

Moreover, a recent decision suggests that lien creditors at least 
may have in some cases another way out through foreclosure of 

65 See note 22, supra. 66 Section 77B (d). 
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their liens by proceedings in some tribunal other than the bank- 
ruptcy court. In that case a foreclosure suit brought in a state 
court by a mortgagee was followed by a reorganization peti- 
tion instituted by the mortgagor corporation.” The mortgagee 
declined to accept any reorganization plan, and the corporation 
sought to compel it to do so. The statute permits such compul- 
sion to be applied to a lien creditor only if his lien is left undis- 
turbed or is transferred to the proceeds of a sale made free from 
liens, or if his lien is appraised and its value paid in cash, or if 
some other method is adopted which “ will in the opinion of the 
judge, under and consistent with the circumstances of the par- 
ticular case, equitably and fairly provide such protection ”’.® 
None of the first three methods was proposed by the corporation, 
and apparently none of them was practicable, and the court found 
that the financial condition of the enterprise was such that no 
other method was available which would fairly protect the mort- 
gagee. It accordingly reversed an order of the district court stay- 
ing the foreclosure in the state court, with the result that the mort- 
gagee was permitted to remove the mortgaged property from the 
bankruptcy court and to sell it by foreclosure in the usual manner. 

A similar course might be adopted wherever the lien creditors 
refuse to accept any plan agreed to by the shareholders and the 
court finds that any plan which the management or the share- 
holders suggest involves an unfair risk to the lien creditors, and 
it should be immaterial in such a case that the mortgage lien is 
security for a large group of bondholders rather than for a single 
creditor. Furthermore, this course might be adopted even though 
there had been no prior proceedings in equity but the bondholders 
or their trustee were now seeking to have the bankruptcy court 
dismiss the reorganization petition so that they could institute 
foreclosure proceedings in an equity court with a view to working 
out a reorganization plan in which they alone would participate.” 

It is possible, therefore, that if bondholders insist on the old 
form of reorganization by sale, they may in some cases effectively 

67 Metropolitan Life Ins. Co. v. Murel Holding Corp., C. C. A. 2d, March 11, 
1935; cf. In re 235 West 46th St. Co., Inc., 74 F.(2d) 700 (C. C. A. 2d, 1935). 

68 Section 77B (b) (5). 

69 Section 77B (c) (8) provides that the judge may, after hearing, dismiss the 
proceedings if no plan of reorganization is accepted “ within such reasonable period 
as the judge may fix.” 
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eliminate the shareholders, either by proposing a plan which in- 
volves a sale at an upset price, or by rejecting all plans and per- 
suading the court that no plan which the shareholders will ap- 
prove is fair to the bondholders.” Difficulty of mobilizing the 
bondholders in favor of a non-management plan, doubts as to 
what the court will do with respect to fixing an upset price where 
there has been no finding of insolvency, desire to avoid the ex- 
pense of a sale, and reluctance to abandon the reorganization pro- 
ceedings and begin all over again in an equity court will, however, 
in all probability militate against adoption by the bondholders 
of either of the above courses if they can be avoided; and the 
way to avoid them will normally be to assent to a plan which 
allows shareholders to participate in the reorganization.” 

There are a number of provisions of the section, other than 


70 Unsecured as well as secured creditors could agree upon a plan which made 
no provision for shareholders except by means of a judicial sale. Unsecured creditors 
could not, however, ordinarily work out a reorganization in equity if the proceed- 
ings were dismissed, since unless they had unsatisfied judgments they could not 
ordinarily obtain a receivership without the consent of the corporation. 

71 There remains, of course, the alternative of providing for shareholders in the 
plan, not by giving them securities, but by appraisal and payment in cash of the 
fair value of their claims as provided for in §77B (b) (4). In dealing with a 
provision of the railroad reorganization section, which is similar except that it 
provides for an appraisal by the Interstate Commerce Commission instead of by 
a court, Wehle argues that the Commission is likely to base its finding of value for 
the purpose of appraising the shareholders’ equity on the basis of reconstruction cost 
rather than earning power, and that an appraisal so conducted is likely to be very 
favorable to the shareholders. See Wehle, supra note 20, at 220. Where an ap- 
praisal of the shareholders’ interest is made by a court, the applicable precedents 
are not those to which Wehle refers but rather those cases in which courts have 
appraised the interest of minority shareholders who were objecting to some action 
taken by the majority. Although those cases indicate some confusion as to the 
appropriate method of valuation, they tend in the main to indicate a test more 
favorable to shareholders than that which has been adopted in the past in fixing 
an upset price. See Robinson, Dissenting Shareholders: Their Right to Dividends 
and the Valuation of Their Shares (1932) 32 Cov. L. REv. 60, 70 et seg.; Note 
(1934) 47 Harv. L. Rev. 847. It is to be noted, however, that in most of the cases 
the corporation was a going concern, paying its debts as they matured. 

Creditors who should attempt to put through a reorganization plan providing 
for shareholders by way of appraisal would be likely to find that the courts would 
appraise the value of the shareholders’ interest at a substantial figure, and they 
would then be confronted with the necessity of paying that amount in cash. Obvi- 
ously, creditors who are themselves receiving nothing but securities under a reor- 
ganization plan will be extremely unwilling to pay shareholders in cash. It may, 
therefore, be predicted that the appraisal provision will rarely be used as a method 
of dealing with shareholders. 
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those already adverted to, which will tend to make such share- 
holder participation substantial in amount. The corporation is 
not only under many circumstances the only party who can ini- 
tiate reorganizations but it may solicit and obtain assents to its 
plan even before the proceedings are instituted.” It alone may 
have a plan noticed for hearing before any creditor or shareholder 
assents to it have been obtained.” It alone has a right to be heard 
at all stages of the proceedings,” and its shareholders have larger 
rights to be heard on various matters connected with the reorgan- 
ization than shareholders have ordinarily been given in equity 
cases.”* Finally, if the plan contemplates the recapitalization of 
the existing corporation rather than the transfer of the assets to 
a new enterprise, a charter amendment will normally be neces- 
sary, and there is nothing in the statute which affects the usual 
requirement of state statutes that shareholders’ consent to such 
amendments is requisite.”° 

It is not, however, enough to show that the shareholders will 


72 Under § 77B (e) (1), a plan of reorganization may be accepted by creditors 
and shareholders before the filing of the petition. It would rarely be practicable 
for anyone except the management to procure assents at that stage. 

738 Section 77B (d). 

74 Section 77B (c). 

75 Any creditor or shareholder has the right to be heard on the question of the 
permanent appointment of any trustee, on the confirmation of the plan, and on 
such other questions as the judge shall determine. Section 77B (c). In equity 
reorganizations many courts have permitted all creditors to be heard on the per- 
manent appointment of a receiver, and since the Boyd case all courts have per- 
mitted creditors to be heard on confirmation of a plan. In the case of share- 
holders, on the other hand, the tendency has been to hold that they are represented 
by the corporation and to deny them a right to be heard by intervention or other- 
wise. See Continental & Commercial Trust & Sav. Bank v. Allis-Chalmers Co., 
200 Fed. 600 (E. D. Wis. 1912); Acme White Lead & Color Works v. Republic 
Motor Truck Co., 284 Fed. 580 (E. D. Mich. 1922) ; Guaranty Trust Co. v. Chicago, 
M. & St. P. Ry., 15 F.(2d) 434 (N. D. Ill. 1926); Austin v. Garard, 61 F.(2d) 129 
(C. C. A. 7th, 1932). 

76 Section 77B (b) (9). The provision of §77B (a) authorizing the corpo- 
ration to file its reorganization petition either in the jurisdiction in which it has its 
principal place of business or its principal assets or in the jurisdiction in which it was 
incorporated will, in many cases, make it possible to institute proceedings at a place 
remote from the residence of all or most of the creditors. The danger that the 
management may, by instituting proceedings in a jurisdiction which is inconvenient 
for creditors, put pressure on them to accept a plan which is unduly favorable to 
shareholders is substantially diminished by the power given the court to transfer 
the proceedings to the jurisdiction “ where the interests of all the parties will best 
be subserved.” 
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have a bargaining power sufficient to induce the statutory major- 
ity of bondholders and other creditors to assent to a reorganiza- 
tion plan which is favorable to shareholders. Such a plan must 
still be able to stand up against attack by minority creditors who 
may think it more profitable to them to insist on their legal rights 
than to join with the majority in coming to an agreement with the 
shareholders. Even where the necessary two-thirds majorities 
of each class of creditors assent to a plan, the judge cannot con- 
firm it unless he is satisfied that “it is fair and equitable and 
does not discriminate unfairly in favor of any class of creditors 
or stockholders. .. .”"’ There is nothing in this or in any 
other provision of the amendment which indicates an intention on 
the part of Congress to modify the principle established by the 
Boyd case that a valid reorganization plan must assure to the 
creditors their full priority over shareholders.”* In fact, any 
attempt by Congress to modify that doctrine might well be open 
to attack as involving a taking of the creditors’ property without 
due process of law.” It may fairly be assumed, therefore, that 
a plan which violates that principle is one which discriminates un- 
fairly in favor of the shareholders and is not entitled to confirma- 
tion if it is objected to by any creditor. 

If, then, the type of reorganization plan to which the majority 
of creditors will normally agree in order to obtain the assent of 
the majority of the shareholders is likely to involve a violation 
of the rule of creditor priority established by the Boyd case, and 
hence to be open to attack by minority creditors, it would seem 
that theoretically nothing but an impasse could result. The diffi- 
culty is further accentuated at the present time by the fact that 
under existing economic conditions it will frequently, if not gen- 


77 Section 77B (f). 

78 For the most definite formulation of that rule, see Kansas City Terminal 
Ry. v. Central Union Trust Co., 271 U.S. 445 (1926). 

79 In Continental Illinois Nat. Bank & Trust Co. v. Chicago, R. I. & P. Ry., 55 
Sup. Ct. 595 (1935), the Supreme Court said that § 77, which is similar in most re- 
spects to § 77B, is a constitutional exercise of the Federal Government’s bankruptcy 
power and that an injunction granted pursuant to that section restraining secured 
creditors of a railroad which was in process of reorganization from selling collateral 
which they held as pledgees was not a denial of due process. The Court was care- 
ful to point out, however, that the injunction affected only the remedy, and it indi- 
cated that there are limits to the power of Congress to impair contract rights by 
bankruptcy legislation. 
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erally, be impossible to induce the shareholders to pay an assess- 
ment and hence impossible to argue, as has been done in the past, 
that concessions made to the shareholders, even if seemingly 
somewhat generous, are merely inducements to persuade them to 
furnish new money which is vitally needed. A study of the equity 
cases decided subsequent to Northern Pac. Ry. v. Boyd indicates, 
however, that the courts have been extremely reluctant to invali- 
date reorganization plans under the doctrine of that case where 
the creditors received somewhat better treatment than the share- 
holders and the plans had been approved by substantial creditor 
majorities, and indicates further that this reluctance has not been 
altogether confined to cases in which an assessment has been im- 
posed upon the shareholders.*° 

Thus, although stress laid on the Boyd doctrine may suggest 
that Section 77B takes away from the shareholder with one hand 
what it grants him with the other, there seems little doubt that 
its net effect will be substantially to improve his status in reorgan- 
ization. It is probable, however, that as in the past the preserva- 
tion of an assumed equity in the shareholders will generally be 
brought about by giving the bondholders and creditors senior se- 
curities equal in face value to the amount of their claims, and by 
giving the shareholders, in cases where they pay no assessment, 
junior securities or stock purchase warrants. Since the securities 
offered to bondholders and creditors will generally have a market 
value substantially less than the amount of their claims, and since 
any securities which the shareholders can be induced to accept 
will have some market value, such an arrangement will normally 
mean that the creditors will be given less than literal adherence 
to the Boyd doctrine might entitle them to receive. If, however, 
the arrangement is such that the securities given to shareholders 
will pay no dividends unless and until the financial condition of 
the enterprise has improved sufficiently to pay interest or divi- 


80 See cases cited in notes 56, 57, supra. In Coriell v. Morris White, Inc., 54 
F.(2d) 255 (C. C. A. 2d, 1931), rev’d sub nom. National Surety Co. v. Coriell, 289 
U. S. 426 (1933), and Flershem v. National Radiator Corp., 64 F.(2d) 847 (C. C.A. 
3d, 1933), rev’d sub nom. First Nat. Bank v. Flershem, 290 U. S. 504 (1934), 
reorganization plans which gave something to a class of shareholders who paid no 
assessment were upheld by a circuit court of appeals. Although both cases were 
reversed by the Supreme Court, the ground for reversal was not failure to compel 
the shareholders to pay an assessment. 
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dends to bondholders and creditors on new securities equal to the 
full face amount of their claims, any unfairness to creditors which 
may result may perhaps be regarded as more theoretical than sub- 
stantial.** In the long run, the shareholders will get little unless 
the enterprise revives sufficiently to make creditors and bond- 
holders whole. If it does so revive, the assumption that it did have 
an equity value over and above the amount of its debts will have 
proved correct. If, on the other hand, that assumption proves 
incorrect, the securities given to the shareholders will become prac- 
tically worthless.** 

Even if the present situation in which corporate debts are ex- 
cessive in amount in relation to the purchasing power of money 
should shortly come to an end through a substantial rise in prices, 
a reorganization system under which shareholders are unlikely to 
get anything which will be of permanent value unless creditors are 
made whole is not seriously unfair to creditors or substantially 
different from the system which prevailed prior to the enactment 
of the statute. The chief defect in such a system is that it tends 
to encourage an over-capitalization of the reorganized enterprise 
in order that bondholders and other creditors may be given the 
face amount of their claims and there may be, in addition, a sub- 
stantial block of securities for distribution among shareholders.** 


81 See Bonbright and Bergerman, supra note 56, at 156 et seq. But cf. Friendly, 
supra note 6, at 76 et seg. Limiting shareholders’ participation to stock purchase 
warrants, which would compel them to pay money into the corporate treasury 
before they could participate in earnings, might help to immunize a plan against 
attack by a dissenting creditor. 

82 It may be objected that if creditors are merely given priority of position in 
a reorganization and shareholders are allowed to participate therein, the same 
method would be adopted in a second reorganization of the same enterprise even 
where it had never really recovered and the securities given to creditors had not 
even temporarily commanded a price anywhere near equal to the amount of their 
original claims. ‘Thus the old shareholders would remain in the picture even 
though the second failure had demonstrated the extreme unlikelihood that the old 
creditors would ever be made whole. It may fairly be assumed, however, that if 
an enterprise failed to revive after reorganization and had to be reorganized again, 
the second reorganization would, even under § 77B, be a drastic one which would 
leave little or nothing for the old shareholders. 

88 The difficulty of providing enough new securities to give senior claimants 
the same relative priority which they had before and still leave something for the 
old common shareholders without, as a result, bringing about an inflated capitaliza- 
tion of the new corporation, is not entirely eliminated even if the new corporation’s 
shares are made no-par shares. In order to avoid a top-heavy debt structure and 
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It may be, therefore, that the apparent conflict between the rule 
of the Boyd case and the augmented bargaining power which the 
amendment gives to the shareholders will usually result neither 
in a stalemate nor in the adoption of reorganization plans which 
are unreasonably favorable to shareholders, though it is to be 
feared that the new situation will accentuate the existing tendency 
to over-capitalization of reorganized corporations. 


CoNCLUSION 


From whatever point of view it may be approached, Section 
77B cannot be regarded as a model piece of legislation. It would, 
of course, be impossible to draft an act which would reconcile 
the views of those who wish primarily to increase the power of 
bankers and others who are accustomed to speak for majorities 
with those whose primary aim is to protect the individual creditor 
and security holder against these insiders, or to draft one which 
would satisfy both those who feel that any revival possibilities 
of an enterprise unable to pay its debts should fairly belong to 
its creditors and those who are eager to preserve some part of 
the potential recuperative value for the shareholders. Section 
77B is, however, rather a series of ad hoc concessions to the views 
of the different groups than a carefully worked out compromise 
between them. To the reorganizers it gives the main reforms for 
which they have asked, coercive power over minorities and aboli- 
tion of the sale and of the necessity for ancillary receiverships. 
These gifts are, indeed, coupled with concessions to the individual 
creditor or investor which reorganizers are likely to regard as un- 
desirable obstacles to their own control and inconvenient clogs to 
the smooth and speedy working of the reorganization machinery; 
but the amendment, taken as a whole, seems more nearly to em- 
body the views of reorganizers than those of any other group. 

The concessions made to the ideas of those who seek primarily 


still maintain the desired priorities, it will usually be necessary to issue a large 
amount of new no-par preferred and to give such preferred a preference in assets 
over the new common. If the capital of the new corporation is fixed, as in some 
states it legally must be and in all states it ought to be, at a figure in excess of the 
amount which the preferred shareholders are entitled to receive on liquidation, it 
will be fixed at an amount which the assets are not likely to justify unless they are 
valued on the basis of hopes for revival rather than of present worth. 
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to increase the judicial protection given to the individual investor 
or creditor are more numerous than effective. A greater right in 
the individual to be heard is coupled with a more definitely indi- 
cated duty of the judge to pass upon the fairness of the plan, but 
the emphasis which the amendment places upon majority assent, 
and the chance which it gives under ordinary circumstances to 
postpone consideration of the plan by the judge until it has ac- 
quired the prestige resulting from such assent, and until its op- 
ponents appear in the light of obstructionists, give little comfort 
to those who wish to have the judge take an active part in the 
formulation of the plan. The vital matter of the control of the 
enterprise pending reorganization, carrying with it control over 
the investigation of its past history and control over the judge’s 
own source of information, is left, subject only to a provision for 
hearings, to the unfettered discretion of the judge himself, who 
may, if he chooses, leave the enterprise in charge of the corpora- 
tion’s own officials. Control over committees — regarded by some 
critics as the most vital matter of all—is given only to a very 
limited extent. Apart from the control given over fees, and the 
authorization to judges, most of whom are steeped in a tradi- 
tion of freedom of contract, to disregard the provisions of deposit 
agreements and restrain the exercise of powers unfairly granted 
thereby, the section leaves committees as it found them. Even 
the control exercised over them under the Securities Act is pre- 
served only by. adopting a debatable construction of the word 
“ such ” in subdivision (h) of the amendment. Finally, the rela- 
tive rights of creditors and shareholders are left to be determined 
by the uncertain interaction of provisions which appear to favor 
the shareholders and of the surviving doctrine of the Boyd case. 

In doing away with the formalism of the sale and thus concen- 
trating attention on the plan which has long been the reality be- 
hind it, the amendment marks a distinct advance, and some of its 
other features may result in a substantial improvement in reor- 
ganization practices. Despite those faults which have been indi- 
cated herein and certain unfortunate ambiguities with which this 
article is not concerned,** it may justifiably be regarded as a step, 
but only a step, on the road to reform. Probably no long step 
along that road is possible until opinion has been definitely crys- 

84 For some of the uncertainties created by the act, see Friendly, supra note 6. 
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tallized as to the purpose of a reorganization plan. Should such a 
plan register the will of any group which can obtain powers of at- 
torney to act for majorities, or should it register the will of such a 
group only if it is sufficiently disinterested to be a suitable repre- 
sentative of majorities? Should it register, instead, the will of 
some judicial or administrative official authorized by law to deter- 
mine what is a fair adjustment of conflicting interests? What are 
the relative merits of preserving shareholders’ potential equities 
and of assuring to creditors the nearest possible approximation 
to realization of the full amount of their claims? Until those who 
are able to influence legislation are more nearly in agreement as to 
these matters, we shall continue to be in the position of doctors 
who, although hopelessly at odds as to the nature of a patient’s 
disease, are seeking to unite in prescribing a remedy. 


E. Merrick Dodd, Jr. 
Harvarp Law ScHootL. 
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HARVARD LAW REVIEW 


HEARSAY AND NON-HEARSAY 


Daw elements conspire to prevent an ordinary lawsuit from 

being a rational proceeding for the ascertainment of truth — 
jury trial and the adversary theory of litigation. The jury is un- 
skilled in valuing evidence and in drawing deductions therefrom. 
It, therefore, needs protection from the dangers of mistake that 
lie in much testimony of considerable probative worth. The prin- 
cipal protective device is cross-examination, “ beyond any doubt 
the greatest legal engine ever invented for the discovery of truth.” * 
Properly used, it exposes whatever weaknesses may inhere in testi- 
mony by reason of errors of omission or commission, conscious 
or unconscious, intended or unintended, in the perception, mem- 
ory, narration and veracity of the witness.* Perfect protection 
would require thorough cross-examination by a skilled inquisitor 
as a requisite of the reception of any evidence. But no such in- 
quisitor is provided by the state. The lawsuit is primarily a pro- 
ceeding for the settlement of a dispute between the parties. Hence 
the adversary must furnish the cross-examiner, and if he is willing 
to run the risk that the jurors may be deceived, the court will not 
ordinarily intervene to protect them. 

The clash between the considerations looking to the protection 
of the jury and those flowing from the adversary concept nowhere 
causes more inconsistency than in the cases involving the hearsay 
rule and its exceptions. Still there can be no question that the 
fundamental reason for excluding hearsay is lack of opportunity 
for adequate cross-examination. Insofar as the cross-examina- 
tion is incomplete, there is danger that the jury will be deceived. 
To the extent to which the adversary is deprived of the opportunity 
to cross-examine, he is compelled to take the risk that the jury will 
be deceived. Consequently in any attempt to define the limits of 
hearsay, or to determine the advisability of creating exceptions to 

1 When a judge is trying an issue of fact without a jury, the exclusionary rules 
are equally applicable, although their effect is frequently avoided by the reception of 
evidence conditionally. 


2 3 WicmoreE, EvmENcE (2d ed. 1923) § 1367. 
8 See Mr. Chief Justice Breese in Marshall v. Chicago & G. E. Ry., 48 Ill. 475 
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the rule excluding it, attention should be directed chiefly to the 
dangers which, in the class of cases under consideration, an op- 
portunity to cross-examine might enable the adversary to elimi- 
nate. 


I 


Mr. Wigmore does not define hearsay; he does, however, indi- 
cate its essentials.‘ An assertion, offered for the truth of the 
matter asserted, without having been subjected to opportunity for 
cross-examination in a judicial proceeding, by the party against 
whom it is being offered, he would doubtless classify as hearsay. 
An assertion is usually intended to serve as a communication be- 
tween the asserter and others; but not necessarily so. A declara- 
tion in a solitary soliloquy, an entry in a private diary, may be an 
assertion though made with the utmost confidence that it will never 
reach the ears or eyes of others. An assertion usually consists of 
written or spoken words, but it may be composed of inarticulate 
utterances or other nonverbal conduct. In such event, however, 
it must be intended by the asserter to express a proposition. Thus, 
one who utters involuntary groans is not attempting to express the 
proposition that he is suffering and cannot be regarded as asserting 
that he is in pain. Or, one who flees for the sole purpose of flee- 
ing is not giving expression to the proposition that he believes 


(1868), speaking of the “ most inestimable privilege ” of confronting a witness “ so 
that, by cross-examination, the truth may be eliminated.” Jd. at 477. In view of 
the usual practice of cross-examiners, should this be considered a misprint ? 

4 See 3 WicMoreE, EvmeENcE § 1362, where it is said that the hearsay rule “ sig- 
nifies a rule rejecting assertions, offered testimonially, which have not been in some 
way subjected to the test of Cross-examination”. See also 3 id. § 1371: “ The doc- 
trine requiring a testing of testimonial statements by cross-examinaton has always 
been understood as requiring, not necessarily an actual cross-examination, but 
merely an opportunity to exercise the right to cross-examine if desired ”; 3 id. § 1766: 
“ The theory of the Hearsay rule (ante, § 1361) is that, when a human utterance is 
offered as evidence of the truth of the fact asserted in it, the credit of the assertor 
becomes the basis of our inference, and therefore the assertion can be received only 
when made upon the stand, subject to the test of cross-examination. If, therefore, 
an extrajudicial utterance is offered, not as an assertion to evidence the matter as- 
serted, but without reference to the truth of the matter asserted, the Hearsay rule 
does not apply. . . . The Hearsay rule excludes extrajudicial utterances only when 
offered for a special purpose, namely, as assertions to evidence the truth of the mat- 
ter asserted ”; 2 id. § 1048(2): “ The theory of the Hearsay rule is that an extrajudi- 
cial assertion is excluded unless there has been sufficient opportunity to test the asser- 
tion by cross-examinaton by the party against whom it is offered ”. 
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himself guilty or that he is guilty. Hence, he is not asserting 
either his belief or his guilt. If, however, he flees in order to create 
suspicion against himself, he is using nonverbal conduct as an 
assertion.° 

Any assertion offered for the truth of the matter asserted in it 
presents potentially all the perils against which cross-examination 
is designed to guard. It matters not where it is made, or by whom, 
whether by an officer in a corridor of the courthouse, a juror in the 
juryroom, a judge on the bench, or a witness in the box. Indeed, 
if a witness in open.court and under oath testifies with all regu- 
larity on direct examination and refuses to submit to a reasonably 
adequate cross-examination, his testimony will be stricken on 
proper motion. The same result will follow where the opportunity 
for cross-examination is lost for any reason which does not involve 
fault or lack of diligence of the adversary. Such testimony, 
though not ordinarily called hearsay, receives the same treatment 
as hearsay, and for the same reasons.* On the other hand, it is 
doubtful whether opportunity for cross-examination or even the 
most rigid cross-examination by the adversary will, of itself, suffice 
to avoid the vicious quality of hearsay.” Suppose, for example, 
that the asserter makes his statement in the presence of the adver- 
sary, who subjects him to the most searching cross-examination, 
but that the proceeding is entirely informal and in charge of no 
person performing or purporting to perform the functions usually 
exercised by a judge. It is hardly likely that such an assertion 
could escape condemnation as hearsay. In short, the opportunity 
for cross-examination must be presented in a judicial proceeding. 
Is there a still further limitation? There are numerous decisions 


5 Where nonverbal conduct is intended to operate as an assertion, the danger of 
misuse of language is absent but is replaced by the danger of misunderstanding the 
proposition intended to be expressed by the conduct. 

6 The same principle is applied in the rule which forbids the drawing of an infer- 
ence against a party from a claim of privilege against self-incrimination interposed 
by the party’s witness. See State v. Weber, 272 Mo. 475, 483, 199 S. W. 147, 149 
(1917), quoting from Phelin v. Kenderdine, 20 Pa. 354, 363 (1853): “ The exercise 
of this right by the witness is not under the control of the parties, and no one can 
be affected by evidence which his adversary fails to produce, and which, therefore, 
cannot be met or explained by cross-examination, rebutting evidence, or otherwise.” 

7 Cf. Deering v. Schreyer, 88 App. Div. 457, 85 N. Y. Supp. 275 (1st Dept. 1903), 
(1904) 17 Harv. L. Rev. 422, holding inadmissible reported testimony given in a 
former trial before a court having no jurisdiction. 
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which exclude testimony given in a former judicial trial of the 
same issue although subjected to cross-examination by the very _ 
person against whom it is being offered, on the ground that the 
present proponent was not a party at the former trial.* Further- 
more, all courts agree in rejecting former testimony of a witness 
who is still available. The reason usually offered in support of 
these rulings is that the excluded evidence is hearsay. Conversely, 
if all other requisites are present, former testimony is receivable 
where the opportunity for cross-examination at the former trial 
was available not to the party against whom the testimony is being 
offered but to his predecessor in interest. This falls outside the 
suggested definition and may be classified as one of the exceptions 
to the hearsay rule. Since, then, cross-examination in a judicial 
proceeding by the party against whom the testimony is offered 
does not necessarily remove it from the ban of hearsay, and in 
some instances cross-examination by another than such party is 
enough to raise the ban, it may be more convenient to include 
within hearsay all assertions which have not been subject to op- 
portunity for cross-examination by the adversary at the trial in 
which they are being offered against him.° stn. 

What of conduct not intended to operate as an assertion? Con- 
sider the case where the proponent of an assertion presents it to the 
jury in support of the proposition that an event or condition hap- 
pened or existed as asserted. He necessarily asks the jury to be- 
lieve, first, that the mental impression which the asserter describes 
in his assertion corresponds to the objective facts which produced 
it, and, second, that the asserter tried to make his description accu- 
rate. The first requires the jurors to rely upon the asserter’s per- 
ceptive and mnemonic faculties; the second, to put their trust in 
his capacity and desire to express correctly what is in his mind. 
When, however, the proponent offers evidence of the conduct of a 
person not intended by him to express a proposition, the jury is 
not requested to pay any attention to his ability to convey his 
mental impressions with accuracy. He is not attempting to per- 

8 E.g., Metropolitan St. Ry. v. Gumby, 99 Fed. 192 (C. C. A. 2d, 1900); see 3 
Wicmore, Evwence § 1388. 

® Mr. Wigmore classes admissible reported testimony as non-hearsay. See 
3 Wicmore, Evience § 1370. He treats depositions taken for use at the particular 
trial in the same way. See 3 id. §§ 1376-84. In his second edition, he classifies ad- 
missions as hearsay. See 2 id. § 1048. 
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form the function which the court expects a witness to perform, 
namely, to transmit to the jury a true picture of what he then re- 
members. Accordingly, not all the dangers of ordinary hearsay ob- 
tain. But some of them may be present. W’s testimony as to A’s 
conduct may have no value in the case unless the jury is willing to 
infer therefrom that such conduct was the result of a particular 
state of mind of A, which in turn was the result of an event or con- 
dition experienced by A.*° In such case, if A’s state of mind did 
not accurately reflect the event or condition, then any conduct ex- 
hibited by A which was caused by that state of mind would be en- 
tirely irrelevant. Therefore, the jury should know all about A’s 
perceptive faculties. If his sight is involved, what was his capacity 
for sight, what were his opportunities for seeing, to what extent did 
he use those opportunities, in what respects did he rely upon his 
own faculties and in what upon the assistance of others; these and 
other pertinent inquiries are important. The same is true as to 
any other sense the exercise of which contributed to create A’s 
state of mind. Furthermore, if an appreciable interval of time 
elapsed between A’s conduct and the event or condition which it is 
offered to evidence, similar questions concerning his memory de- 
mand answer. In brief the jury will want to know, and the adver- 
sary has the right that they should know with reference to A’s per- 
ception and memory, all that could be asked of a witness in open 
court who had testified directiy to the proposition which the jury 
is being urged to deduce from A’s conduct. And it is too clear for 
argument that if such a witness refused on cross-examination to 
answer all reasonable questions directed to these points, his cross- 
examination would not be deemed adequate and his direct evidence 
would on motion be stricken. 

Moreover the receipt of this evidence on this theory indicates 
that the trial judge has found as a preliminary fact that A did not 
intend to have his conduct operate as an assertion. This means 
two things: first, that the judge did not consider any preliminary 
question as to A’s perception or memory, and, second, that he did 
find that A’s behavior was an honest reflection of his state of mind 
and was not motivated by a desire to deceive. But the judge’s 
preliminary finding cannot preclude the jury. For example, if 


10 Mr. Wigmore treats situations of this sort at length in Chapter XI. See 
1 Wicmore, EvWeEncE §§ 244-93. 
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evidence of A’s flight is admitted as tending to show A’s guilt of a 
specified offense, the jury’s primary inquiry will be whether or not 
A intended by his flight falsely to make it appear that he was 
guilty. The jurors will properly give this evidence the same kind 
of treatment upon the point of veracity as any evidence which the 
judge has found to be hearsay but has nevertheless admitted under 
some exception. For the jury, then, it approaches perilously near 
to conventional hearsay. 

It therefore seems clear that where evidence of A’s conduct is 
offered as tending to prove the happening of an event or the exist- 
ence of a condition by the process of inference from that conduct to 
A’s state of mind and from A’s state of mind to the event or con- 
dition, the dangers inherent in hearsay manifest themselves in no 
mean measure. It should, then, be classed with hearsay. 

Suppose, however, that the evidence of A’s conduct is tendered to 
show his state of mind with no reference to any external event or 
condition which may have produced it. First, assume an assertion 
by A which is not offered for the truth of the matter asserted in it 
but is offered to show that A believed it to state the truth. Thus, 
W proposes to testify that A, a woman, declared, “ I am the Pope”, 
for the purpose of persuading the jury that she believed herself to 
be the Pope, and was, therefore, suffering from an insane delusion. 
The matter asserted is not that A believes herself the incumbent of 
that exalted office, nor is that the proposition she intends primarily 
to express; but her statement is no evidence of an insane delusion 
unless she does believe it. The proponent then is asking the jury 
to find that she was sincere in her declaration. Certainly, if A 
were on the stand and in proof of her own incompetence at a previ- 
ous date she testified that she had then proclaimed herself to be the 
Pope, she would be required to answer on cross-examination ques- 
tions as to her belief in the truth of her absurd proclamation and 
the purpose for which she had made it. Her refusal to reply would 
be sufficient ground for striking her direct testimony. In other 
words, the proponent of W’s testimony is asking the jurors to rely 
upon the same moral quality of A as if he were presenting A’s dec- 
laration for the truth of the matter declared. A’s faculties as to 


11 Of course, if a person habitually went about making grotesque and incorrect 
statements, evidence thereof might be considered as tending to prove his mental ab- 
normality, even though he did not believe his own assertions. 
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narration are also involved, but not those affecting her perception 
or memory.” 

If W’s proposal is to testify to conduct of A which is not in form 
assertive, the question whether it was intended by her to operate as 
an assertion of her state of mind is presented to the judge. If he 
answers it in the negative, he will in effect be deciding that none of 
the dangers of hearsay exist, and will admit the evidence. The ju- 
rors will be unable to determine its value and bearing without com- 
ing to their own conclusion as to whether or not A intended to have 
the conduct disclose or conceal her state of mind or regulated her 
behavior without being consciously influenced by any such con- 
sideration. If they find that she intended that the conduct should 
serve as a revelation of her mental condition, they will have to 
treat it like a direct assertion thereof. There will be no danger of 
mistake in perception: A will ordinarily know her own state of 
mind better than any one else. Since the state of mind is contem- 
poraneous with the conduct, A’s memory will not be involved. As 
the conduct is not assertive in form, danger of mistake in the use 
of language will usually be totally lacking. The qualities which 
affect A’s veracity will present the only peril characteristic of 
ordinary hearsay. If the jurors conclude that A’s conduct was in- 
tended to hide her mental state, the testimony will do the proponent 
no good. If they believe that A’s conduct was not consciously in- 
fluenced by a desire to create an impression as to her state of mind, 
they will have eliminated all hearsay danger from their treatment 
of the testimony. In short, where A’s conduct is nonassertive in 
form there is only an attenuated danger due to lack of opportunity 
to cross-examine A regarding the stimuli which consciously affected 
her conduct. But perhaps this is sufficient to require it, as well as 
the assertive conduct, to be classed as hearsay when offered to show 
that A’s state of mind was truly reflected in such conduct. 

A comprehensive definition of hearsay, therefore, would include 
(1) all conduct of a person, verbal or nonverbal, intended by him 
to operate as an assertion when offered either to prove the truth 
of the matter asserted or to prove that the asserter believed the 


12 The judicial discussions of the exceptions to the hearsay rule place a heavy 
emphasis upon the element of veracity, to the neglect of perception, memory and 
narration. Consequently A’s statement in this instance falls more easily within con- 
ventional hearsay than the nonassertive conduct previously considered. 
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matter asserted to be true, and (2) all conduct of a person, verbal 
or nonverbal, not intended by him to operate as an assertion, when 
offered either to prove both his state of mind and the external 
event or condition which caused him to have that state of mind, | 
or to prove that his state of mind was truly reflected by that 

conduct. 


II 


If this comprehensive definition is accepted, will it result in in- 
creasing the already too great volume of relevant evidence now 
within the ban of the exclusionary rules? Quite the contrary, if 
intelligently applied. The courts constantly and correctly receive 
as reliable evidence what careful analysis discloses to be hearsay. 
They sometimes obscure the question by a resort to the doctrine 
of judicial notice. Where a court receives an almanac as evidence 
of an astronomical fact, it is not taking judicial notice of the fact: 
it is admitting anonymous hearsay and taking judicial notice of the 
reliability of the almanac as a source of authentic information. 
Again, nothing is more common than to allow a witness to rely upon 
a timepiece in stating the time of day when an event happened. If 
he should testify that he looked at a Western Union clock and 
noted the time, he would be considered as giving particularly accu- 
rate testimony, but would it not be anonymous hearsay upon 
anonymous hearsay? Certainly the person in charge of the master 
mechanism which regulated the clock consulted by the witness did 
not make the astronomical observations in accordance with which 
that clock was made to indicate the hour and minute of the day. 
Yet just as certainly an objection upon the ground of hearsay would 
receive scant attention. Only a little less easy is a demonstration 
of the hearsay element in the indication of time upon a sundial 
unless preceded by the testimony of a witness who checked it 
against his own astronomical observations. Much the same may 
be said of the automatic weighing machines which in return for a 
coin furnish a printed assertion of a person’s weight,"* and of non- 


13 DeFilippo v. DiPietro, 265 Mass. 186, 163 N. E. 742 (1928). The printed. 
record shows that the defendant objected and excepted without designating a spe- 
cific ground. The defendant’s brief argues that the evidence was hearsay. The 
opinion says, “ If the witness were present and saw with his own eyes the card with 
the figures upon it come out of the machine, it was competent for him to testify 
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automatic scales where the position of the marker which produces 
a balance of the beam announces the weight of the object upon the 
platform. In each of these cases, the anonymous maker or regu- 
lator of the machine intended that the reaction of the machine 
should operate as an assertion. In each of them he may have fixed 
the instrument so as to produce a false declaration, as where the 
faker who gambles upon his pretended ability to guess his victim’s 
weight controls the balance by a hidden mechanism, or a practical 
joker sets a series of timepieces so as to cause another to miss an 
appointment. Generally speaking, however, the court regards 
these mechanisms as sufficiently accurate to justify a trier of fact 
in relying upon their reactions for most purposes, at least after a 
preliminary showing of reasonable accuracy. In other words, it 
takes judicial notice of the reliability of these sources of informa- 
tion under ordinary circumstances, notwithstanding their hearsay 
character. 

Somewhat the same process is used when expert witnesses are 
permitted to base their opinions upon data as to which they have 
not the slightest personal knowledge. Though no witness gives 
first-hand evidence of the truth expressed or implied in these data, 
the expert is permitted to draw deductions therefrom which the 
jury may hear and consider. Similarly a physician is allowed to 
testify to the acuteness of a patient’s hearing. How did he ascer- 
tain it? He blindfolded the patient, then held a watch at different 
distances from the patient’s head and noted his signals indicating 
when he could hear its ticking. The physician did not have to rely 
solely upon the patient’s desire to tell the truth, for by varying the 
audibility of the sound by means of changing distances and direc- 
tions and muffling the watch, false signals could be detected and 
eliminated.** Yet there can be no doubt that in most instances of 
this kind, the replies of the patient are received for the truth of the 
matter he intended to assert, though they may come in disguised 
as the doctor’s opinion. Suppose that the patient had been re- 
quested to read aloud in a small chamber in which a buzzer was 
located. When he began reading, the buzzer was silent; as he 


what those figures were. Such testimony would stand on the same footing as testi- 
mony of the indication of the weight upon an ordinary platform scale.” Id. at 188, 
163 N. E. at 743. 

14 See Edwards v. Druien, 235 Ky. 835, 837-38, 32 S. W.(2d) 411, 412 (1930). 
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read, the buzzer was sounded with slowly but constantly increasing 
intensity. The point at which the patient raised his voice to make 
himself heard above the sound of the buzzer was carefully noted. 
Of course, the theory of the examiner is that the patient’s reac- 
tion will be instinctive. In fact, however, the patient may or 
may not have intended to express the proposition that he did 
not hear the buzzer until he raised his voice, and that upon hear- 
ing the buzzer he did raise his voice. But it must be that no 
sensible court would think of excluding the results of such an ex- 
periment. 

A frank recognition by the courts that in such situations as 
these they are dealing fundamentally with hearsay may lead to 
a more sensible answer to many questions. It will emphasize the 
truth that an analysis which demonstrates evidence to be hearsay 
merely states the problem of admissibility but does not solve it. 
In State v. Minella*® the Iowa Supreme Court considered two 
items of evidence offered by the defendant: (1) the flight of one 
T; (2) the possession by T of a revolver, its concealment by him 
and his denial of such possession. The first it held, as decided by 
prior authorities, to be nothing more than a confession by T and 
therefore not to be considered upon the question of guilt; but the 
second it deemed relevant and proper upon the issue as to who fired 
the fatal shot. It did not stop to inquire whether T’s flight was for 
the purpose of drawing suspicion upon himself or for the sole pur- 
pose of escaping. Indeed, it was rather apparent that the latter 
was his sole object. If so, then the flight was just as relevant and 
just as competent as the other conduct. Both were evidence of 
consciousness by T of his guilt and were offered as tending to show 
_ that T was guilty. If one was inadmissible as hearsay, so was the 
other. In similar fashion the North Carolina court rejected evi- 
dence of silence by a person as tending to prove the non-happening 
of an event which he would have been likely to mention had it 
happened.*® One of the reasons given was that the evidence 
amounted to hearsay. It was apparently thought not worth while 
to ask whether the hearsay should fall within any exception to the 
hearsay rule. Of course, these learned judges were merely follow- 
ing in the footsteps of illustrious and more learned predecessors. 


15 177 Iowa 283, 158 N. W. 645 (1916). 
16 Lake Drainage Comm’rs v. Spencer, 174 N. C. 36, 93 S. E. 435 (1917). 
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They could have vouched to warranty the renowned and revered 
Baron Parke: 


“ For example, if a wager to a large amount had been made as to the 
matter in issue by two third persons, the payment of that wager, how- 
ever large the sum, would not be admissible to prove the truth of the 
matter in issue. You would not have had any right to present it to 
the jury as raising an inference of the truth of the fact, on the ground 
that otherwise the bet would not have been paid. It is, after all, noth- 
ing but the mere statement of that fact, with strong evidence of the 
belief of it by the party making it. Could it make any difference that 
the wager was between the third person and one of the parties to the 
suit? Certainly not. The payment by other underwriters on the same 
policy to the plaintiff could not be given in evidence to prove that the 
subject insured had been lost. Yet there is an act done, a payment 
strongly attesting the truth of the statement, which it implies, that 
there had been a loss. To illustrate this point still further, let us 
suppose a third person had betted a wager with Mr. Marsden that he 
could not solve some mathematical problem, the solution of which re- 
quired a high degree of capacity; would payme.' of that wager to Mr. 
Marsden’s banker be admissible evidence that ~e possessed that ca- 
pacity? The answer is certain; it would not. It would be evidence of 
the fact of competence given by a third party not upon oath.” 1” 


Now if the first wager was upon an event within the knowledge 
of the loser; if the loss insured against was personally known to 
the underwriter; if the key to the correct solution of the mathe- 
matical problem was held by the skeptical third person, all of 
which the distinguished Baron seems to assume, his analysis is 
perfect, his result perfectly incomprehensible. This is due to his 
failure to consider the applicability of whatever reason may lie 
back of the recognized hearsay exceptions. And this 1s none the 
less true whether the nonverbal conduct was intended to oper- 
ate as an assertion or not. Likewise, whether a failure to make 
a claim of personal injury in an alleged accident or to make a com- 
plaint of defects of quality in goods delivered was intended to 
operate as an assertion of no injury by the potential claimant or 
of satisfactory quality by the potential complainant may be prop- 
erly subject to dispute and investigation.** But when the fact is 


17 Wright v. Doe d. Tatham, 7 A. & E. 313, 386-87 (Ex. Ch. 1837). 
18 People v. Layman, 117 Cal. App. 476, 4 P.(2d) 244 (1931) ; Sullivan v. Min- 
neapolis St. Ry., 161 Minn. 45, 200 N. W. 922 (1924); James K. Thompson Co., 
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d revealed, the problem of admissibility is not solved; it has merely 
been rendered capable of clearer statement. If the conduct was q 
intended to serve as an assertion, testimony describing it prima q 
he facie carries all the dangers of hearsay; if not so intended, it car- q 
2 ries only part of them. In either event the real problem is whether q 
he these dangers are sufficient to render its reception inexpedient. q 
d Little or no illumination will come from an examination of those 7 
¥ recognized exceptions to the hearsay rule wherein the adversary : 
* theory dictates the result. If the reasoning in the opinions deal- q 
” ing with reported testimony were to be applied generally, no other q 
he hearsay, save possibly admissions, could possibly be admitted. Be | 
1e such evidence ever so trustworthy, it must have been subject to i 
1e cross-examination in a judicial proceeding by the adversary or his 
nt predecessor in interest; and under the orthodox cases the ad- 
at versary theory is given a queer quirk by imposing upon it the q 
us doctrine of mutuality.*®: In admissions also the adversary concept “a 
ad rules without restraint. Whereas by its application in the reported J 
a testimony decisions it causes the rejection of the most trustworthy q 
- evidence, in those céficerning admissions it requires the reception q 
vf of material which Has no vestige of veracity, material which even q 
an oath-worthy witness would not be permitted to recite upon the q 
stand under oath and subject to cross-examination. And when { 
re extended to vicarious admissions, it compels the reception of un- 1 
:0 cross-examined-statements of third persons as fantastically as in q 
p- the reported testimony cases its combination with the mutuality : 
yf doctrine forces the rejection of former testimony which was sub- 4 
is ject to thorough cross-examination by the very person against | 
is whom it is: offered.” 
ie Does mere hope of assistance lie in those other exceptions where q 
1e emphasis is placed upon elements of trustworthiness, such as dying 
r- declarations, statements of fact against interest, declarations con- i 
ce cerning pedigree, attestation of subscribing witnesses, entries in 
1- the regular course of business, official statements, declarations of 
0 mental condition, and contemporaneous or spontaneous state- 


ments? In these the adversary concept is almost completely neg- i 
lected. The adversary is compelled to take the risk that the jury 


Inc. v. International Compositions Co., 191 App. Div. 553, 181 N. Y. Supp. 637 : 

(1st Dept. 1920). 
19 See 3 WicMORE, § 1388(b). 
20 See Morgan, The Rationale a Vicarious Admissions (1929) 42 Harv. L. . 

461. 
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will be misled, for in theory at least the degree of risk is less than 
normal; the circumstances under which the assertion is made lend 
some credit to it, and the value of the evidence and the need for 
it outweigh the danger of error. In the light of the reasons sup- 
porting these exceptions, look first at those situations wherein A’s 
nonassertory conduct is offered to show an external event or con- 
dition which produced in A the state of mind of which such non- 
assertory conduct is evidence. That external event may be an act 
or other behavior of A or of some third person, X. Since no asser- 
tion is intended, there is no danger of conscious falsehood. The 
chief perils lie in unconscious self-deception of A as to his percep- 
tion and memory. If the external event is A’s own behavior, these 
perils are reduced to a minimum. Compare these circumstances 
with, for instance, those surrounding a dying declaration. Is A’s 
flight for the sole purpose of escape when offered to show his guilt as 
subject to error as the dying statement of the victim of a homicide 
when offered for the truth of the statement? Again, is A as likely 
to be mistaken as is a blood relative whose declaration concerning 
the date or place of birth of his kinsman is received under the 
pedigree exception? Indeed, even where the external event is the 
behavior of X, the danger seems to the nonlegal mind far less than 
in many of the recognized exceptions. If Baron Parke’s classic 
examples be accepted, then the fact that an underwriter has paid 
a substantial sum to the beneficiary of a policy upon the life of Y 
cannot be received to show that Y is dead, but an unsworn, uncross- 
examined statement by an obstetrician, made in October, that he 
has been paid £1 6s. for delivering Mrs. Fowden’s child on the 
22d day $f the previous April is admissible to prove that the child 
was born on April 22d." Likewise, the fact that a person has paid 
£1000 for Mr. Marsden’s demonstration of the solution of a mathe- 
matical problem is no evidence of Mr. Marsden’s capacity to solve 
it; but a mere receipt by a carpenter that he has been paid a small 
amount for making repairs by a mortgagee is evidence that the 
mortgagee caused the repairs to be made; ** and the statement of 
an occupant of realty, now deceased, that he has paid £5 ros. for 

21 Higham v. Ridgway, 10 East 109 (K. B. 1808). 

22 In Doe d. Gallop v. Vowles, 1 Mood. & R. 261 (N. P. 1833), Mr. Justice Little- 
dale rejected the receipt, but in Regina v. Inhabitants of Lower Heyford (N. P. 


1840), noted in 2 Smiru, Leapinc Cases (7th ed. 1876) 333, Baron Parke expressly 
disapproved this ruling. 


[| 
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a quarter’s rent is evidence not only that he did not own the realty 
but that he had actually paid the rent.”* No court seems to have 
any difficulty in receiving proof of the signature of a deceased at- 
testing witness to a will as evidence that the testator executed the 
will in the presence of the witness; but if an expert subjects a 
patient to the Wassermann test and thereafter assigns him to a 
nonvenereal ward, these facts cannot be received as evidence that 
the patient’s physical reaction to the injection was favorable.” 
These judicial mysteries might have been understood by Mr. 
Justice Story’s ideal equity pleader, for he was endowed with 
“ various talents, . . . vast learning, and a clearness and acute- 
ness of perception, which belong only to very gifted minds.” *° 
They may even be harmonized by the proud possessor of that 
mythical solvent of all judicial inconsistencies, the legal mind. To 
him it is an obvious fallacy to assume that “ whatever is normally 
convincing, and whatever reasonable beings would form their 
judgments and act upon, may be submitted to a jury.”*° To him 
it is manifest that much which is not morally convincing and much 
that no reasonable being would form his judgment and act upon 
may properly be submitted to a jury. To him the line between the 


submissible and nonsubmissible is bright and well defined. It is 
unfortunate that the usual trial judge is not thus legally minded. 
It is equally regrettable that it is the usual trial judge who has to 


23 Queen v. Governors and Guardians of Exeter, L. R. 4 Q. B. 341 (1869). 

24 People v. Bush, 300 IIl. 532, 133 N. E. 201 (1921). 

25 Srory, COMMENTARIES ON Equiry Pieapincs (10th ed. 1892) § 13. 

26 See Mr. Justice Coleridge in Wright v. Tatham, 5 Cl. & Fin. 670, 690 (H. L. 
1838). What an appropriate name “ Patience” would have been for a Gilbert and 
Sullivan comic opera with a legalistic Bunthorne caricaturing some distinguished 
member of the Bench. Would he have sung something like the following? 

If you’re anxious for to shine in the high judicial line as a judge of 
learning rare, 
You must get up all the germs of dark legalistic terms and plant 
them everywhere; 
You must hide in mystic mazes of discourse with darksome phrases 
your most complicated state of mind. 
The meaning doesn’t matter if it’s only heavy chatter of a legalistic 
kind. 
And everyone will say, 
As you walk your learned way, 
If this learned judge expresses himself in terms too deep for me, 
Why, what a very singularly deep, learned judge, this deep learned 
judge must be! 
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apply the rules of evidence, and it is deplorable that he must make 
the application, not in a game of skill or chance, but in the settle- 
ment of disputes between plain people who, too, are not legally 
minded. Under such unhappy circumstances attempts to recon- 
cile the irreconcilable by logomachy are idle: some concession 
must be made to what the less gifted would call common sense. 
That concession requires resort in these cases to the basic inquiry: 
Are the dangers of deception or error in the proffered evidence 
which cross-examination would tend to eliminate sufficient to out- 
weigh its probative value? 

No response can be made to this inquiry until the pertinent pre- 
liminary facts are known. It is, therefore, suggested that when- 
ever a party proposes to have W testify as to the conduct of A, 
whether assertive or nonassertive in form, the trial judge should 
seek to find answers to the following: 

(I). Did A intend to have the conduct operate as an assertion? 

(1). If (1) is answered in the affirmative, is A’s conduct 
offered as tending to prove the truth of the matter so 
asserted? 

(A). If (1) is answered in the affirmative, do any 
facts exist which bring the assertion within one 
of the recognized exceptions to the rule exclud- 
ing hearsay? 

(a). If (A) is answered in the negative, was 
the matter asserted within A’s knowledge 
and was the assertion supported by con- 
duct of A which was a detriment to him 
that, had the assertion been untrue, it 
would have been useless for him to un- 

dergo? 

(B). If (1) is answered in the negative, is A’s con- 
duct offered as tending to prove that A believed 
to be true the matter so asserted? 3 

(2). If (1) is answered in the negative, is A’s conduct of- 
fered as tending to prove immediately A’s belief in the 
happening of an event or the existence of a condition, 
and ultimately, by the process of inference from be- 
lief to cause of belief, that the event did happen or 
the condition did exist? 


\ 
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(A). If (2) is answered in the affirmative, do any 
facts exist which would bring A’s conduct 
within one of the recognized exceptions to the 
rule excluding hearsay had the conduct been 
intended by A as an assertion that the event 
happened or the condition existed? 

(a). If (A) is answered in the negative, was the 
event A’s own conscious behavior or was 
the condition a condition of A himself of 
which he was then conscious? 

(@). If (a) is answered in the negative, 
was the event or condition within 
the knowledge of A and was A’s con- 
duct a detriment to him that it would 
have been useless for him to undergo 
if the event had not happened or the 
condition had not existed? 

(B). If (2) is answered in the negative, is A’s con- 
duct offered to prove A’s state of mind either as 
an ultimate fact in the case or as the basis for an 
inference therefrom other than the happening 
of a prior event or the prior existence of a 
condition? 

The answer which the trial judge makes to each of these is, by 

the orthodox view, conclusive unless the pertinent evidence is such 

that no reasonable judge could reach such a conclusion. Obvi- 

ously, if both (1) and (I)(1) are given affirmative answers, W’s 

testimony is hearsay; and if (1)(1)(A) is answered in the nega- 

tive, the evidence must be excluded. This is true even though 
the response to (I)(1)(A)(a) is in the affirmative, unless there 
is an expansion of the principle upon which hearsay statements of 
fact against interest are admitted. Why any court should refuse 

to expand it to cover this situation is hard to understand. If A 

tells W that A owes Q $5000 on a fire insurance policy covering Q’s 

house, W after A’s death may so testify in support of the proposi- 

tion that Q’s house burned, though neither A nor any of his privies 
is a party to the action. If then W has seen A pay Q $5000 in 
satisfaction of Q’s claim that Q’s house burned, what justification 
can there be for refusing to receive W’s testimony of this transac- 
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tion? If the reply is not obvious, no amount of argument will be 
helpful. 

If an affirmative response is given to (I)(1)(B) there is less 
danger of error than if A’s direct assertion of his belief in the truth 
of his assertion were offered. And such a direct assertion would 
be received under the exception which admits hearsay declarations 
of a presently existing state of mind. A similar situation exists if 
(I) is answered, “ No”, and (I)(2) and (I) (2) (A) are answered, 
“Yes”. The assertion is potentially fraught with all the perils 
of hearsay; the offered conduct, only with those dangers that con- 
cern perception and memory. And even though the reply to 
(1)(2)(A) is a negative, the testimony should be admitted if that 
to (I)(2)(A)(a) is an affirmative. Since the dangers involved 
have to do only with perception and memory, and since A is not 
likely to make innocent mistakes in the perception of his own be- 
havior or in his memory of it, the dangers are reduced almost to 
aminimum. Indeed they are not nearly so great as in most of the 
recognized exceptions to the hearsay rule. If, however, the answer 
to (I)(2)(A)(a) is no, there is no guaranty of the accuracy of 
A’s perception or memory unless the conditions specified in 
(1) (2)(A)(a)(@) are found. To be sure, the only hazards are 
those of unconscious errors in perception and memory. To be 
sure, any system which rejects this evidence while it admits hear- 
say statements that are spontaneously called forth by an exciting 
event, and entries in official records that are often double or triple 
hearsay, is straining at gnats and swallowing camels. To be sure, 
such testimony ought to be received; but its rejection cannot be 
considered totally unreasonable. But if (I)(2)(A)(a)(@) re- 
ceives an affirmative reply, no form of words can be devised to 
conceal the irrationality of such a rejection. 

If (1) (2)(B) is answered affirmatively, there can be no reason 
for excluding W’s testimony so long as a hearsay declaration of a 
presently existing state of mind is admissible. Where the propo- 
nent is offering it to prove A’s state of mind at the time of the 
conduct, the only possible peril has to do with veracity, for there 
can be no appreciable risk of faulty perception, no danger of im- 
perfect memory and there is no attempt at narration. Much the 
same is true if he is offering it to prove A’s then state of mind as 
the basis for an inference of A’s state of mind at a later time or 
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action at a later time in accord with such state of mind.”” Some- 
what the same faculty as memory may be involved, for the process 
assumes in some cases the continuance of the mental condition. 
Where the purpose of the evidence is to prove a prior state of mind, 
the faculty of memory may be more definitely involved. It is true 
that in a case, for example, where A’s conduct indicates a mind 
likely to yield to undue influence, and the present state of mind is 
to be used as the foundation for an inference that the same state 
of mind existed at an earlier date, there is little or no difference. 
But where A’s conduct indicates a present belief that a previously 
executed will is still in existence, if this belief is to evidence a prior 
non-revoking state of mind, the assumption must be made that had 
A revoked his will, he would have remembered it. Nevertheless, 
the courts find no difficulty in admitting such evidence.” 


III 


The opinion rule may in some cases complicate the situation. 
While the reasons which require the exclusion of hearsay coincide 
to a large extent with those that ordinarily forbid the proof of 
opinion by circumstantial evidence, they are not necessarily coex- 
tensive. For example, where the probandum is the insanity of 
Q, A, a lay witness, will in most jurisdictions be permitted to testify 
that in his opinion Q is insane. The fact to be established is the 
state of mind of Q, not of A. That fact will be made manifest by 
the conduct not of A, but of Q. A’s testimony as to A’s state of 
mind concerning Q’s state of mind, is received, as Baron Parke put 
it, only as a “ compendious mode ” of stating the results of A’s 
observations of Q’s behavior.”® A’s conclusion as to the quality of 
that behavior is comparatively unimportant: it would in theory 
not be accepted if without it A could adequately describe Q’s con- 
duct to the jury. Consequently a thorough cross-examination will 
probe all relevant elements of A’s perception, memory, narration, 
and veracity as in other cases. It will in addition test the validity 
of A’s mental processes in reaching a judgment as to the quality of 


27 See Maguire, The Hillmon Case — Thirty-three Years After (1925) 38 Harv. 
L. Rev. 709; Seligman, An Exception to the Hearsay Rule (1912) 26 id. 146; Chafee, 
Book Review (1924) 37 id. 513, 519. 

28 See 3 WicMoRE, EvIDENCE §§ 1737, 1738. 

29 In Wright v. fatham, 5 Cl. & Fin. 670, 735 (H. L. 1838). 
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Q’s conduct. And certainly if A should refuse to answer on cross- 
examination questions tending to disclose inadequacies or other 
errors as to any one of these, his opinion would be excluded. 

It seems to follow that if testimony as to A’s conduct is offered 
by W for the purpose of showing A’s opinion that Q is insane, as 
distinguished from showing Q’s behavior observed by A, it must 
be excluded as irrelevant. Suppose, for instance, that A had 
formed his opinion solely upon the reports of eminent alienists who 
had examined Q. It is too clear for argument that A’s opinion, no 
matter how well founded, would not be received. On the other 
hand, assume that the testimony is offered as evidence of Q’s be- 
havior which caused A to form the opinion revealed by A’s conduct. 
Let W testify that A was a kinsman of Q and had every opportunity 
to observe Q’s conduct, and that A subjected Q to such restraint as 
was in the community usually imposed only upon adjudicated luna- 
tics. If the trial judge, making the inquiries above suggested, finds 
that A intended thereby to express the proposition that Q was in- 
sane, W’s testimony will obviously be hearsay opinion. If the trial 
judge finds otherwise, still a trier of fact will want information con- 
cerning the qualities of A’s perceptual faculties and memory, and 
his capacity for drawing accurate deductions from observed data 
in this field. Theoretically the trier will have to base his finding 
as to Q’s sanity not upon A’s opinion but upon the conduct of Q, 
for A, being a layman, has no greater capacity for drawing correct 
conclusions than has the trier. Consequently, the dangers which 
cross-examination might eliminate are present in appreciably 
greater measure than in the usual case where A’s conduct is offered — 
as tending to prove immediately his belief and ultimately the ex- 
ternal event or condition creating that belief. The same is true in 
any situation where testimony of A’s conduct is tendered to show 
his consciously derived or inferred knowledge, and more than ordi- 
nary ability is required to make deductions with a reasonable ap- 
proximation to accuracy. Whether the increased danger is suffi- 
cient to call for exclusion of the evidence is a matter as to which 
judgments may well differ. Unless A’s conduct imposes upon him 
a substantial detriment that it would be useless for him to undergo 
if his observations and conclusions were erroneous, there is con- 
siderable justification for refusing to receive the testimony. The 
same cannot be said where W offers to testify to A’s conduct as 
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tending to show what would ordinarily be classed as A’s direct or 
immediate knowledge as contrasted with what would usually be 
said to be A’s derived or inferred knowledge, even though accurate 
analysis may demonstrate that all knowledge is of the latter class. 
Thus evidence of A’s conduct indicating his belief as to the size 
or weight of an object observed or handled by him under ordinary | 
conditions, or tending to show his impression as to light or dark- 
ness, as to distance or speed within usual limits, would be no more 
objectionable than evidence of his conduct which would tend to 
show his belief in the existence of a physical object exposed to his 
sight. In such circumstances no more than ordinary capacity is 
required either for making reasonably correct observations or for 
drawing approximately accurate deductions. 

A may, however, be an expert in making observations and in 
drawing inferences from observed data. His inferences may on 
that account be of considerable aid to the jury. Even so, were he 
upon the stand, he must submit to cross-examination as to the 
phenomena upon which he bases his opinion as well as upon the 
validity of his deductions and the processes used in forming and 
framing them. Prima facie his conduct indicating his opinion 
needs searching as much as that of the layman. But because of A’s 
special skill there is little danger of inadvertent errors in percep- 
tion or memory: there may be some risk that his conduct will not 
reflect his honest opinion. Nevertheless, his conduct is likely to 
be more reliable evidence of the observed data than that of a lay- 
man, and quite as reliable evidence of his opinion as conduct of 
a layman would be of data observed by him. And where the expert 
demonstrates his confidence in the validity of his opinion by action 
which would result in a substantial detriment to him in case the 
opinion were dishonest or groundless, that action would constitute 
a more than normal warranty of the honesty of the opinion. In 
short, testimony of such conduct as evidence of his opinion has 
a greater guaranty of trustworthiness than much evidence admis- 
sible under the orthodox exceptions to the rule against hearsay. 
To advert to another example given by Baron Parke — if a sea- 
captain, after examining every part of a vessel, embarked in it with 
his family, his conduct discloses his opinion that the ship is sea- 
worthy. If it is shown or conceded that he was a competent expert 
in the examination of such a ship and in determining seaworthi- 
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ness, and that his family relations were normal, no analysis how- 
ever indisputably it may show evidence of such conduct to be hear- 
say opinion, can make its exclusion seem sensible. It is therefore 
suggested that the conduct of A should be received as evidence of 
his opinion and of the data observed by him upon which it is based 
where the trial judge finds (1) that A was an expert in the observa- 
tion of such data and in drawing correct inferences therefrom and 
(2) that the conduct was such that, had the opinion been dishonest 
or groundless it would have imposed on A a substantial detriment 
which conduct in accord with an honest and well grounded opinion 
would have avoided. 


IV 


Since “ there is always safety in valor”, and valor without re- 
sponsibility is inexpensive, a portion of the law of evidence is “ re- 
stated” *° as required by the inexorable logic of the foregoing 
demonstration: 
1. Hearsay is defined so as to include evidence of all conduct 
of a person, verbal or nonverbal, when 
(1) intended to operate as an assertion and offered either 
to prove the truth of the matter asserted or to prove 
that the asserter believed the asserted matter to be 
true, unless the assertion is subject to cross-examina- 
tion by the party against whom it is offered at the trial 
at which it is offered, or 

(2) not intended to operate as an assertion and offered 
either to prove both his belief and the external event 
or condition which caused him to have that belief or 
to prove that such conduct truly reflected his belief. 

2. Anexception to the hearsay rule makes admissible evidence 
of the hearsay conduct of a person, intended to operate as 
an assertion, if the trial judge first finds 
(1) that the matter asserted was within the knowledge of 

such person, and 
(2) that the assertion was supported by conduct of such 
person which was a substantial detriment to him, and 


80 After the manner of the black-letter sections of the American Law Institute, 
to which all due apologies are tendered for attempting to imitate the inimitable. 
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(3) that it would have been useless for such person to 
undergo that detriment, had the assertion been untrue. 
. Anexception to the hearsay rule makes admissible evidence 
of nonassertive hearsay conduct of a person when offered 
to prove immediately his belief in the happening of an 
event or the existence of a condition and ultimately that 
the event did happen or the condition did exist, if the trial 
judge first finds 
(1) that the event or condition consisted of the person’s 
own behavior or condition of which he was then con- 
scious, or 
(2) that (a) the event or condition was within the per- 
son’s knowledge, and 
(b) his conduct offered to evidence the event or con- 
dition was a detriment to him, and 
(c) it would have been useless for him to undergo 
that detriment if the event had not happened or 
the condition had not existed. 
. The orthodox exception to the hearsay rule which admits 
hearsay declarations of the declarant’s presently existing 
state of mind renders admissible 
(1) any hearsay assertion which is offered, not to prove 
the truth of the matter asserted, but to prove that the 
asserter believed the asserted matter to be true, and 
(2) hearsay conduct of a person not intended to operate 
as an assertion when offered to prove that his then ex- 
isting state of mind was truly reflected in that conduct, 
and not to prove the event or condition which caused 
him to have that state of mind. 
. An exception to the hearsay rule and an exception to the 
opinion rule combine to make admissible a hearsay asser- 
tion of opinion, when offered to prove the opinion or the 
existence of the objective facts from which it was deduced 
or both, if the trial judge first finds 
(1) that the asserter was an expert both in observing such 
facts and in drawing accurate deductions therefrom, 
and 
(2) that the asserter did observe the facts from which the 
asserted opinion was deduced, and 
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(3) that the asserter supported the asserted opinion by 

conduct on his part which 

(a) was asubstantial detriment to him which it would 
have been unreasonable for him to undergo un- 
less he honestly held the asserted opinion, or 

(b) would, to his knowledge, have needlessly imposed 
upon him a substantial detriment unless he hon- 
estly held the asserted opinion. 

6. An exception to the hearsay rule and an exception to the 
opinion rule combine to make admissible evidence of non- 
assertive hearsay conduct of a person, when offered to 
prove his opinion, or the objective facts from which it was 
deduced, or both, if the trial judge first finds 

(1) that such person was an expert both in observing such 

facts and in drawing accurate deductions therefrom, 
and 

(2) that such person did observe the facts which the evi- 

dence is offered to prove, and 

(3) that the nonassertive conduct either was a substantial 

detriment to him which it would have been unreason- 
able for him to undergo unless it reflected his honest 
opinion, or would, to his knowledge, have needlessly 
imposed a substantial detriment upon him unless it 
reflected his honest opinion.** 

Edmund M. Morgan.* 


Harvarp Law ScHOooL. 


81 For a general discussion of the question, with a collection of pertinent cases, 
see McCormick, The Borderland of Hearsay (1930) 39 YALE L. J. 489. See also 
cases collected in MorcaAn AND MacutrE, CASES ON EVIDENCE (1934) 415-47. 

* T am indebted to my colleague, Professor John M. Maguire, for very many help- 
ful suggestions in the preparation of this article. 
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DEVELOPMENTS IN THE LAW 


TRUSTS — 1934 


A survey of so well established a branch of the law as trusts, confined 
as this must be to the case law of only two or three years, necessarily 
presents but a fragmentary picture. Again, a single decision often needs 
the perspective which only time can give before its true significance can 
be appreciated. But the past thirty months have not proved too un- 
happy a period for so limited an exploration. The economic crisis, with 
its attendant collapse of investments long considered sound, has neces- 
sitated, if not a lessening of the standard of care required in the ad- 
ministration of trusts, at least a lenient attitude toward the harassed 
trustee; and some of the time-honored formal requirements of a trust 
have been subjected to what seems a significant modification. 


I. Tue ELEMENTS OF A TRUST 
1. The Trust Property 


The question of what may be the subject of a trust was recently 
litigated in Hise v. Grasty.1 The inventor of a collapsible bed had it 
patented in the name of his son, who agreed to hold the patent for him. 
A patent not taken out in the name of the inventor is void.” By a joint 
conveyance, the patent was sold to a manufacturer and the proceeds 
invested in real estate. Upon the inventor’s adjudication in bankruptcy, 
his trustee sought to apply the land to payment of his debts. The court, 
denying the claim, held that since a void patent could not be the subject 
of a trust, no trust of the proceeds could arise. Clearly a trust may 
attach only to property in existence and of economic value.* But a 
trade secret may be the subject of a trust,* and can pass to a trustee in 
bankruptcy.® Similarly, a secret invention, although unpatented, seems 
capable of being held in trust.* Thus, if the agreement be interpreted 


1 159 Va. 535, 166 S. E. 567 (1933), (1933) 19 VA. L. REV. 533. 
2 Kennedy v. Hazelton, 128 U. S. 667 (1888). 

8 See RESTATEMENT, Trusts (Tent. Draft No. 1, 1930) §§ 70, 71. Similarly, one 
may not declare himself trustee of property which he does not own. Cornelison v. 
Sansom, 175 Ga. 467, 165 S. E. 264 (1932). 

4 Green v. Folgham, 1 Sim. & Stu. 398 (Ch. 1823) ; Morison v. Moat, 9 Hare 241 
(Ch. 1851) ; Irving Iron Works v. Kerlow Steel Flooring Co., 96 N. J. Eq. 702, 126 
Atl. 291 (1924). 

5 In re Keene, [1922] 2 Ch. 475 (Ct. App.) ; see Note (1923) 8 Corn. L. Q. 174, 
176. Contra: Rosenthal v. Goldstein, 112 Misc. 606, 183 N. Y. Supp. 582 (Sup. Ct. 
1920). 

6 Under a statute invalidating contracts to assign rights under a patent without 
first recording the patent, a contract to give exclusive rights to manufacture an in- 
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as passing to the son not only the void patent but the interest in the 
invention itself,’ the latter might be held in trust, unless the publication 
incident to application for the patent so destroyed the invention’s 
secrecy as to terminate all property in it. But the court apparently 
considered that nothing besjdes the void patent was given, so that no 
trust arose because no property interest was conveyed. Assuming this, 
it does not follow that the property received in exchange for the void 
patent may not be impressed with a trust. Unless the manufacturer who 
purchased the void patent may rescind,° the trustee has been unjustly 
enriched contrary to his original undertaking of trust. In such a situa- 
tion the imposition of a constructive trust seems proper.’® 


2. The Trustee 


The existence of a variety of grounds for the removal from office of 
a trustee is illustrated by several recent cases. Since powers conferred 
on joint trustees must be exercised jointly, inability to agree on the de- 
tails of administration is ground for removal even in the absence of a 
breach of trust.‘ While an insolvent trustee may be removed, courts 
generally demand additional causes.’ In Peck v. Searle,* the Con- 
necticut court continued in office a corporate trustee which had been 
put into receivership, rejecting as inapplicable the doctrine of an Eng- 
lish decision that one “‘ who has not shown prudence in managing his 
own affairs is not likely to be successful in managing the affairs of other 


vention for which letters patent had not been issued was upheld upon the theory that 
an inventor has, independently of patent, a right to sell his invention. Ullman v. 
Thompson, 57 Ind. App. 126, 106 N. E. 611 (1914); cf. Vulcan Detinning Co. v. 
American Can Co., 72 N. J. Eq. 387, 67 Atl. 339 (1907), (1907) 6 Micu. L. Rev. 57. 
General plans and schemes, however, seem incapable of being owned. Haskins v. 
Ryan, 71 N. J. Eq. 575, 64 Atl. 436 (Ch. 1906), aff'd, 75 N. J. Eq. 623, 73 Atl. 1118 
(1909) ; Bristol v. Equitable Life Ass. Soc., 52 Hun 161, 5 N. Y. Supp. 131 (Sup. Ct. 
1889), aff'd, 132 N. Y. 264, 30 N. E. 506 (1892); Stein v. Morris, 120 Va. 390, 91 
S. E. 177 (1917). But news may be owned by the gatherer for a limited period. In- 
ternational News Service v. The Associated Press, 248 U.S. 215 (1918). 

7 Cf. Ullman v. Thompson, 57 Ind. App. 126, 106 N. E. 611 (1914). Since this 
interpretation would give some effect to the transaction, it seems preferable to the 
one adopted. 

8 Cf. American Steel Foundries v. Bettendorf Axle Co., 245 Fed. 571 (S. D. 
Iowa 1917). Where the patent is taken out by one other than the inventor in breach 
of a fiduciary duty, the inventor’s proprietorship is not destroyed. Cf. Becher v. 
Contoure Laboratories, 29 F.(2d) 31 (C. C. A. 2d, 1928), aff'd, 279 U.S. 388 (1929). 

® By the better rule, there is no implied warranty of validity in the sale of a 
patent. 1 WALKER, PaTENTs (6th ed. 1929) § 330. 

10 Cf. Beatty v. Guggenheim Exploration Co., 225 N. Y. 380, 122 N. E. 378 
(z9x9) ; Meinhart v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928) ; (1933) 46 Harv. 

. REv. 861. 

11 Highland v. Empire Nat. Bank, 172 S. E. 551 (W. Va. 1933). Accord: May v. 
May, 167 U.S. 310 (1897) semble; Disbrow v. Disbrow, 46 App. Div. 111, 61 N. Y. 
Supp. 614 (1st Dept. 1899). 

12 See RESTATEMENT, Trusts (Tent. Draft No. 1) § 103, comment d; (1934) 
20 VA. L. REv. 590 

13 y17 Conn. 573, 169 Atl. 602 (1933). 
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people.” ** Since the trustee had continued to hold stocks which had 
greatly depreciated, a contrary finding might have been reached without 
disputing the validity of the general principle. But in Young v. Bankers’ 
Trust Co.’s Rec’r,’* where the insolvency of a trust company was ac- 
companied by a cessation of business, the spptintntent of a new trustee 
seems correct. 


3. The Beneficiary 


Few decisions in the law of trusts have been so provocative of com- 
ment as Morice v. Bishop of Durham,'* where a residuary bequest upon 
trust “to such objects of benevolence and liberality as the Bishop of 
Durham in his own discretion shall most approve of ” was held to fail 
despite the Bishop’s readiness to carry it into effect. A private trust, 
the decision implies, will fail either where its beneficiaries are not per- 
sons ascertainable within the period of the Rule against Perpetuities, or 
where it is so indefinite as to be incapable of proper policing by the court. 
Gray has supported the decision upon the ground that, since there is 
no one named to take the beneficial interest, the trustee has a mere 
agency power which may be revoked by the settlor or his heirs.‘7 But 
Ames and Scott have argued that the power should be upheld as long 
as the trustee is willing to carry it out.‘* In certain cases the difficulty 
occasioned by the absence of a beneficiary who can enforce his claim 
in court has been overcome. Non-charitable gifts “in trust ” to provide 
for specific animals,!® and to erect tombstones ”° or to hold religious 
ceremonies ** for a decedent, have been upheld despite the lack of a 
true beneficiary. 

The Chancery Division in the recent case of In re Thompson ** not 
only affirmed the proposition that a beneficiary of a private trust need not 
be a person, but cut deeply into the other tenet of the Bishop of Durham 
case — the widely followed principle that a trust for indefinite bene- 
ficiaries is invalid because of the difficulties of policing.** There the 


14 In re Barker’s Trust, 1 Ch. D. 43, 44 (1875) (per Jessel, M. R.). 

15 250 Ky. 1, 61 S. W. (2d) 904 (1933). 

16 9 Ves. 399 (Ch. 1804), aff'd, 10 Ves. 521 (Ch. 1805). 

17 See Gray, Gifts for a Non-Charitable Purpose (1902) 15 Harv. L. REv. 509; 
Note (1931) 72 L. J. 421. 

18 See Ames, Failure of the Tilden Trust (1892) 5 Harv. L. Rev. 389; Scott, 
Control of Property by the Dead (1917) 65 U. or Pa. L. REv. 527, 537 et seq. 

19 Willett v. Willett, 197 Ky. 663, 247 S. W. 739 (1923); Im re Dean, 41 Ch. D. 
552 (1889); see Note (1924) 31 A. L. R. 430. A gift for an indefinite number of 
animals may be a valid charity. Johnston v. Colorado State Bureau of Child and 
Animal Protection, 86 Colo. 221, 279 Pac. 721 (1929); see Note (1930) 66 A. L. R. 
465. 

20 Detwiller v. Hartman, 37 N. J. Eq. 347 (Ch. 1883). By statute such a pro- 
vision has sometimes been made charitable. See, e.g., N. Y. Pers. Prop. Law (1930) 
§ 13(a); Matter of McArdle, 147 Misc. 876, 264 N. Y. Supp. 764 (Surr. Ct. 1933). 
(s 21 = the Matter of the Estate of Khoo Cheng Teow, [1932] S. S. L. R. 226 

up. Ct.). 

22 [1934] Ch. 342, (1934) 50 L. Q. REv. 3 

23 See, e.g., In re Ralston’s Estate, 37 P (od) 76 (Cal. 1934); Davison v. 
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testator bequeathed £1000 to a friend to be applied in his absolute dis- 
cretion toward the promotion of fox hunting. On an originating sum- 
mons by the executors, it appeared that the friend was anxious to carry 
out the purpose of the bequest. The court upheld the limitation, 
although non-charitable, against the contention that the Bishop of Dur- 
ham decision was conclusive. The residuary legatees were given liberty 
to apply again if the friend failed to devote the fund toward further- 
ing fox hunting. While the gift is limited to a specific purpose, the 
trustee may certainly exercise much wider powers of discretion than 
in the case of a gift for specific animals. The decision thus apparently 
restricts the invalidating effect of the Bishop of Durham case to be- 
quests in trust for an extremely general purpose. Moreover, since 
effective policing by the court seems only slightly more impracticable 
in a gift for purposes of “ benevolence and liberality ” than in one for 
fox hunting, the English courts may find them difficult to distinguish. 


II. THE CREATION OF A TRUST 
1. Intention to Create 


In order to create an express trust, the settlor must manifest an inten- 
tion to impose enforceable duties upon the trustee.** Since the settlor 
need use no set form of words,” construing given language as precatory or 
mandatory often presents an acute problem. In Estate of Price,?* a wife 
left all her property to her husband “ with the earnest request that he 
provide . . . ahome for my aunt . . . during her lifetime ”. The court 
held inadmissible evidence that the aunt had been dependent upon the 
wife, and construed the bequest as absolute, carrying to an extreme the 
modern tendency to construe precatory words as not creating a trust.?” 
In Ryder v. Myers,?* an example of the earlier rule, a bequest of per- 
sonal effects to the testatrix’s niece “ with the request that in the event 
that any of my family shall express a desire for any of my jewelry, such 
request be granted . . . so that each member of my family shall have at 


Wyman, 214 Mass. 192, 100 N. E. 1105 (1913); Clark v. Campbell, 82 N. H. 281, 
133 Atl. 166 (1926). 

24 See RESTATEMENT, Trusts (Tent. Draft No. 1) §37. Even if enforceable 
duties are imposed, the result may be merely to create an agency. Compare Van 
Studdiford v. Randolph, 49 S. W.(2d) 250 (Mo. App. 1932) with Jn re Estate of 
Trappe, 269 Ill. App. 269 (1933). 

25 Use of the words “trust” or “trustee” is not necessary to create a trust. 
See, e.g., Colton v. Colton, 127 U.S. 300 (1888) ; Cardoza v. White, 219 Cal. 474, 27 
P.(2d) 639 (1933); Matter of Frank, 153 Misc. 688, 275 N. Y. Supp. 843 (Surr. Ct. 
1934). Clear evidence of a lack of intention to create a trust is found in failure to 
utilize an opportunity given unequivocally to declare one. Kozlowska v. Napier- 
kowski, 165 Md. 620, 170 Atl. 193 (1934). 

26 138 Cal. App. 462, 32 P.(2d) 994 (1934). Accord: Graves v. Graves, 13 Ir. 
Ch. R. 182 (1862); see 1 Perry, TRusTs AND TrusTEEs (7th ed. 1929) § 116. 

27 See Note (1927) 49 A. L. R. 10, 16; (1928) 27 Micu. L. Rev. 117. 

28 113 N. J. Eq. 360, 167 Atl. 22 (Ch. 1933), aff'd, 115 N. J. Eq. 169, 169 Atl. 
691 (1934), (1934) 19 Iowa L. Rev. 635. 
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least one of my jewelry articles ”, was held to create a trust. Sometimes 
rules of construction may help. Where a trust by mandatory words has 
been created elsewhere in the will, precatory words will ordinarily not 
be construed as imperative.?® The technique adopted by the Restate- 
ment of the Law of Trusts, in proposing that the words used be con- 
sidered in conjunction with at least six other criteria,®° gives. fullest 
effect to the intention of the settlor. A possible objection to this method 
of construction is that it subjects every trust to considerable uncertainty 
until judicially interpreted.** 

The question of whether the settlor intended to create a trust or to 
make a beneficial gift to the legatee arises not only where he used 
precatory words but also where he gave for purposes so indefinite that 
a trust, if intended, would have failed. In Estate of Ralston ** the 
testator bequeathed to his executor “ in trust ” with “ absolute authority 
to dispose of this my entire estate as he may see fit”. The court, 
reasoning that the words “ in trust ” indicated an intention to create a 
trust,** held that it resulted to the next of kin upon failure because of 
indefiniteness of beneficiaries.** Since provision for the wide powers of 
discretion apparently indicates an intention to bestow the property upon 
the legatee free of any trust, a contrary result seems preferable even 
without the aid of the policy of construing a will to avoid intestacy.*® 
The New York Court of Appeals, in Matter of Hayes,** upheld as an 
outright gift a bequest to Arthur Garfield Hays “to use at his dis- 


29 Kauffman v. Gries, 141 Cal. 295, 74 Pac. 846 (1903); Matter of Hayes, 263 
N. Y. 219, 188 N. E. 716 (1934) ; see Note (1932) 12 B. U. L. REv. 341, 346. 

30 RESTATEMENT, Trusts (Tent. Draft No. 1) §37, comment b. The other 
criteria are definiteness of the property, definiteness of the beneficiaries, relationship 
between the parties, financial relations of the parties, motives influencing the settlor, 
and the result of construing the words as creating a trust. See Williams v. Williams’ 
Committee, 253 Ky. 30, 33, 68 S. W.(2d) 395, 397 (1933), (1935) 23 Ky. L. J. 304. 

31 See (1930) 39 YALE L. J. 1072, 1074. Such uncertainty may encourage litiga- 
tion of all claims. The courts have gone to such lengths as to hold the word “ direct ” 
precatory. Will of Jansen, 181 Wis. 83, 193 N. W. 972 (1923). 

82 37 P.(2d) 76 (Cal. 1934). 

83 Although the use of such words will be given great weight, the court may 
nevertheless find no trust was intended. Van Studdiford v. Randolph, 49 S. W.(2d) 
250 (Mo. App. 1932); Will of Dever, 173 Wis. 208, 180 N. W. 839 (1921); cf. 
Connecticut Junior Republic Ass’n v. Litchfield, 119 Conn. 106, 174 Atl. 304 (1934). 
But cf. Filkins v. Severn, 127 Iowa 738, 104 N. W. 346 (1905) ; Davison v. Wyman, 
214 Mass. 192, 100 N. E. 1105 (1913). 

84 The reasoning here seems characteristic of the tendency of the California 
courts to give words an inflexible meaning, without considering the circumstances 
under which they were used. Cf. Estate of Price, 138 Cal. App. 462, 32 P.(2d) 
994 (1934), cited note 26, supra; Boteler v. Koulouris, 37 P.(2d) 136 (Cal. App. 
1934). 
85 Where a trust would fail for indefiniteness, there is added reason for finding 
that none was contemplated. Pratt v. Sheppard & Enoch Pratt Hospital, 88 Md. 
610, 42 Atl. 51 (1898). 

86 263 N. Y. 219, 188 N. E. 716 (1934); see (1933) 43 Yate L. J. 146; cf. 
Beals v. Villard, 268 Mass. 129, 167 N. E. 264 (1929) (legacy to Oswald Garrison 
Villard “ believing that whatever property comes into [his] hands . . . will enable 
him to devote himself more effectively to the service of humanity ” held beneficial 
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cretion in promoting the ends of justice”. The court relied not only 
upon the policy against intestacy but also upon the technical ground 
that words of absolute gift were followed by language not showing a 
clear intention to cut it down.*? Since the legatee had long championed 
the same liberal ideals as the testatrix, and since the testatrix apparently 
wished the fund applied towards the support of those ideals, the result 
seems more in accord with her intention than one which would have 
allowed the fund to result to her estate. Although the duties imposed 
upon the donee seem sufficiently definite to indicate an intended trust, 
the case seems to indicate that the imposition of a resulting trust need 
not be an invariable concomitant of the failure of an express trust for 
indefiniteness. The doctrine of cy pres ** in charitable trusts, that a 
primary purpose will not be invalidated through the failure of a sec- 
ondary means of carrying it into effect, furnishes at least a helpful 
analogy to such a private trust situation as the Hayes case presents. 
Whether a person intended a present inter vivos self-declaration of 
trust or merely a gift to take effect in the future is important, because 
the latter is unenforceable as gratuitous during the donor’s life, and 
invalid after his death unless properly executed under statutes of wills.*® 
Illustrative is Elliott v. Gordon,*° where bonds were found in a de- 
cedent’s safe-deposit box enclosed in an envelope on which he had 
written “ These five . . . Liberty Bonds belong to Mrs. Kate Elliott ”. 
The court, aided by evidence that the decedent had clipped interest 
coupons after depositing the bonds, found no intention to create a 
present trust.*4 But other circumstances bearing upon the settlor’s 
intention may lead to an opposite result although the written matter 
may be similarly worded. Thus, in DeLeuil’s Ex’rs v. DeLeuil,** the 
envelope enclosing the stocks and bonds found in the safe deposit box 
after the settlor’s death was marked “ Personal property of Florence 
N. DeLeuil”. Evidence was introduced that the settlor had rented the 
box in which he placed the securities in the name of Florence, his infant 
daughter, that he had stated to officers of the bank that he wished to 
manage the property during his life, but that it was to be a surprise 
for her ** and to be used for her later, and that on the settlor’s death a 


87 See, e.g., Clark v. Baker, 91 Conn. 663, 101 Atl. 9 (1917) ; Nunn v. O’Brien, 
83 Md. 1098, 34 Atl. 244 (1896). 

88 See pp. 1172-74, infra. 

89 Since Ex parte Pye, 18 Ves. 140 (Ch. 1811), it has been settled that a gratu- 
itous declaration of trust of personal property is valid. Cf. Woodside Presbyterian 
Church v. Burden, 240 App. Div. 43, 269 N. Y. Supp. 682 (3d Dept. 1934), appeal 
dismissed, 264 N. Y. 690, 191 N. E. 629 (1934); Buchner v. Buchner, 174 Atl. 643 
(Pa. Super. Ct. 1934) ; see 1 Perry, TRUSTS AND TRUSTEES § 96. 

40 79 F.(2d) g (C. C. A. roth, 1934). 

41 Accord: Pope v. Safe Deposit & Trust Co., 163 Md. 239, 161 Atl. 404 (1932); 
McGillivray v. First Nat. Bank, 56 N. D. 152, 217 N. W. 150 (1927); In re 
Garden, [1931] 4 D. L. R. 791 (Alta. App. Div.), (1932) 10 Can. Bar Rev. 132; cf. 
Castle v. Cross, 32 Hawaii 197 (1931) ; Marshall & Isley Bank v. Voigt, 214 Wis. 
27, 252 N. W. 355 (1934). 42 255 Ky. 406, 74 S. W.(2d) 474 (1934). 

#3 Although knowledge on the part of the beneficiary is not necessary to make 
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paper was found directing his daughter to deliver the contents of the 
box to the bank to add to an insurance trust he had already established 
in her name. The court held that the settlor intended to create a trust 
which was non-testamentary and therefore valid.‘* Since the court 
found that the settlor had the power of revocation and that he had 
reserved to himself the beneficial life interest, and since, as self- 
appointed trustee, he clearly had full control over the management of 
the property, the result reached seems technically questionable.*® But 
in view of the fact that the settlor probably reserved the life estate 
only in order to apply the income to care for his daughter, the court 
seems justified in holding the trust non-testamentary on the theory that 
she received in substance an immediate beneficial interest. 


2. Tentative Trusts 


Various aspects of the savings bank trust have been considered in 
recent litigation. The New York doctrine that when a person makes a 
savings bank deposit in his own name as trustee for another, a tentative 
trust arises during the depositor’s life and becomes absolute as to the 
balance at hand upon his death unless previously revoked,** has been 
further extended to other jurisdictions.*7 While the rule in effect 


the trust valid, failure to notify him should be evidence against the creation of a 
trust. See REsTATEMENT, Trusts (Tent. Draft No. 1) §47, comment b. In 
Massachusetts, however, notice is required. Clark v. Clark, 108 Mass. 522 (1871) ; 
cf. Stuart v. Sargent, 283 Mass. 536, 186 N. E. 649 (1933). 

44 Accord: Smith’s Estate, 144 Pa. 428, 22 Atl. 916 (1891); In re psa 
[1933] Ont. W. N. 118 (High Ct. Just.), minutes of settlement approved, [1933] 
Ont. W. N. 246 (Ct. App.), (1933) 11 Can. Bar REv. 569; cf. Matter of Leibowitz, 
144 Misc. 611, 258 N. Y. Supp. 832 (Surr. Ct. 1932). 

45 See RESTATEMENT, Trusts (Tent. Draft No. 1) §64(2). But a mere reser- 
vation of a life estate and a power of revocation does not prevent a valid trust 
from arising during the settlor’s life. Jones v. Old Colony Trust Co., 251 Mass. 
309, 146 N. E. 716 (1925); see Scott, Trusts and the Statute of Wills (1930) 43 
Harv. L. Rev. 521, 526-29. Indeed, a recent Michigan case went a step farther 
in upholding a trust where the settlor also had the power of refusing his consent 
to any change in the investments by the trustee. Goodrich v. City Nat. Bank & 
Trust Co., 258 N. W. 253 (Mich. 1935); cf. Gurnett v. Mutual Life Ins. Co., 
356 Ill. 612, 191 N. E. 250 (1934), (1934) 19 Munn. L. Rev. 135 (insurance trust 
held valid where settlor-insured had right of revocation and right to change 
beneficiary under policy). 

46 See Matter of Totten, 179 N. Y. 112, 125, 71 N. E. 748, 752 (1904); Note 
(1906) 19 Harv. L. Rev. 207; Scott, supra note 45, at 542-44; Leaphart, The 
Trust as a Substitute for a Will (1930) 78 U. or Pa. L. REv. 626, 634-36; Notes 
(1933) 8 Temp. L. Q. 87, (1928) 37 Yate L. J. 1133; RESTATEMENT, TRUSTS 
(Tent. Draft No. 1) § 65. But if the depositor shows a clear intention to make the 
trust irrevocable, it will be carried out as in any declaration of trust. Hanigan 
v. Wright, 233 App. Div. 82, 251 N. Y. Supp. 651 (3d Dept. 1931), aff'd, 257 N. Y. 
602, 178 N. E. 813 (1931) ; Matter of Rosso, 146 Misc. 746, 262 N. Y. Supp. 861 
(Surr. Ct. 1933). Aliter, if there has been no unequivocal act to show such in- 
tention. Matter of Vaughan, 145 Misc. 332, 260 N. Y. Supp. 197 (Surr. Ct. 1932) ; 
Matter of Slobiansky, 152 Misc. 232, 273 N. Y. Supp. 869 (Surr. Ct. 1934). 

47 The Pennsylvania court expressly followed this theory in a recent decision. 
Scanlon’s Estate, 313 Pa. 424, 169 Atl. 106 (1933), (1934) 82 U. or Pa. L. Rev. 
413. Cf. Sherman v. Hibernia Savings & Loan Soc., 129 Cal. App. 795, 20 P.(2d) 
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permits a person to dispose of his property after death without the 
statutory formalities of a will, the distribution of comparatively small 
sums without the expense of probate proceedings seems justifiable, 
since the existence of written records in the savings bank cases mini- 
mizes opportunities for fraud.*® Indeed, a recent New York decision, 
Matter of Reich,*® frankly recognized that these tentative trusts 
were in some respects testamentary, and that many of the ordinary 
rules of trust law did not apply. There the surrogate ruled that, al- 
though a trust had been established, creditors could reach the fund for 
the depositor’s funeral expenses as well as for debts incurred during his 
life to the extent that other assets of his estate proved insufficient.*° 
The holding is inconsistent with the normal rule that the creation of a 
valid trust in the absence of fraud places the trust property beyond the 
reach of the settlor’s creditors. For the benefit of those “to whom 
such a frank recognition of the verities of the nature of the transaction 
would be abhorrent ”, the court pointed out that the decision could be 
supported by considering the “ presumption . . . that an absolute trust 
was created as to the balance on hand at the death of the depositor ” ** 
rebutted by the inference that the decedent did not desire to be buried 
in the “ quicklime of a potter’s field”. To attribute so complex an 
intention to the settlor seems a less desirable approach than to view these 
trusts, where acceptable at all, as largely testamentary in nature and 
exceptions to the requirement of formality of statutes of wills. But, 
in view of the holding in Matter of Rasmussen ** that the committee 
of an insane depositor of a savings bank trust could not validly revoke 
it without showing such action to be necessary for the settlor’s welfare, 
it seems clear that a tentative trust is not entirely testamentary. 

The acts necessary to constitute a revocation sometimes present diffi- 
cult questions. In Matter of Mannix ** the testatrix, whose only prop- 


138 (1933), (1933) 7 So. Cat. L. Rev. 116 (specific declaration of trust made it 
irrevocable) ; Slepkow v. McSoley, 172 Atl. 328 (R. I. 1934) (prima facie inten- 
tion to create a trust upheld since not rebutted by evidence). But the Massachu- 
setts court, in requiring strong evidence of an intent to create a trust, seems still 
firmly opposed to the tentative trust doctrine. Compare Buteau v. Lavalle, 284 
Mass. 276, 187 N. E. 628 (1933), and Scanzo v. Morano, 284 Mass. 188, 187 N. E, 
552 (1933), with Mulloy v. Charlestown Five Cents Savings Bank, 285 Mass. 101, 
188 N. E. 608 (1934), and Robertson v. Parker, 191 N. E. 645 (Mass. 1934). 

48 See Note (1933) 81 U. oF Pa. L. REv. 737, 739-40. 

49 146 Misc. 616, 262 N. Y. Supp. 623 (Surr. Ct. 1933), (1933) 3 Brooxtyn 
L. REv. 145, (1933) 33 Cow. L. Rev. 548, (1933) 81 U. or Pa. L. Rev. 1011, (1933) 
42 YALE L. J. 1136. . 

50 A previous decision had held that debts incurred by the depositor during 
his life were payable out of this fund. Beakes Dairy Co. v. Berns, 128 App. Div. 
137, 112 N. Y. Supp. 529 (2d Dept. 1908) ; cf. Matter of Computation of Transfer 
Tax on Trust Funds Deposited in Savings Banks, 33 N. Y. State Dept. Rep. 22 
(Tax Comm. 1925). 

51 See Matter of Totten, 179 N. Y. 112, 126, 71 N. E. 748, 752 (1904). 

52 347 Misc. 564, 264 N. Y. Supp. 231 (Surr. Ct. 1933) ; cf. Coolidge v. Brown, 
190 N. E. 723 (Mass. 1934). 

53 147 Misc. 479, 264 N. Y. Supp. 24 (Surr. Ct. 1933). 
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erty was a savings bank deposit in trust for another, by her will, after 
providing for payment of her funeral expenses, bequeathed a specific 
sum for masses and the remainder to residuary legatees. The court held 
that the trust had been revoked.** Clearly a tentative trust may be 
revoked by a will containing a bequest of the specific trust fund to one 
other than the beneficiary.°> And even if the specific fund is not 
bequeathed, clear extrinsic evidence that the testator intended to include 
it in the property passing under his will constitutes proof of revocation.*® 
While in the Mannix case there was apparently no such evidence, the 
court seems correct in inferring that the testatrix intended to revoke, 
since she had no other property to bequeath at the time she executed 
her will.*? 


III. CHartTaABLE TRUSTS 
1. Nature of Charitable Purposes 


Religious Purposes. Gifts for Roman Catholic masses have long been 
held charitable. In the recent case of Jn the Matter of the Estate of 
Khoo Cheng Teow,*® a court in the Straits Settlements declared a gift 
to hold Sin Chew, a Chinese religious ceremony, not charitable, dis- 
tinguishing it from gifts for masses on the ground that the latter brought 
divine blessing upon all other members of the church, whereas Sin Chew 


54 Accord: Matter of Murray, 143 Misc. 499, 256 N. Y. Supp. 815 (Surr. Ct. 
1932), (1932) 42 Yate L. J. 141; Matter of Schrier, 145 Misc. 593, 260 N. Y. 
Supp. 610 (Surr. Ct. 1932), adhered to on reargument, 147 Misc. 539, 263 N. Y. 
7 Supp. 539 (Surr. Ct. 1933). 

55 Moran v. Ferchland, 113 Misc. 1, 184 N. Y. Supp. 428 (Sup. Ct. 1920) ; cf. 
; Scanlon’s Estate, 313 Pa. 424, 169 Atl. 106 (1933). A bequest of the fund to the 


beneficiary merely confirms the trust. Wait v. Society for Political Study, 68 Misc. 
245, 123 N. Y. Supp. 637 (Sup. Ct. rg10). 

f 56 Matter of Beagan, 112 Misc. 292, 183 N. Y. Supp. 941 (Surr. Ct. 1920); 
t Matter of Richardson, 134 Misc. 174, 235 N. Y. Supp. 747 (Surr. Ct. 1929). Such 
4 evidence is admissible to explain the settlor’s intention in regard to the trust. 
Walsh v. Emigrant Industrial Savings Bank, 106 Misc. 628, 176 N. Y. Supp. 418 
(Sup. Ct. 1919), aff'd, 192 App. Div. 908, 182 N. Y. Supp. 956 (1st Dept. 1920), 
aff'd, 233 N. Y. 512, 135 N. E. 897 (1922). 

' 57 The existence of an intention to revoke by will seems to depend upon the 
absence of property other than the trust fund to satisfy the terms of the will 
at the time of its execution rather than at the time of the will’s taking effect. 
But the state of the testator’s property at various times may be important. 
3 Where he possesses other property to satisfy the will at the time of execution, sub- 
f sequent loss of that property should not create a revocation of the trust, unless 


it may be argued that leaving the will unrevoked showed an intention to revoke 
the trust. And when he possessed insufficient property at the time of execution 
but later acquired enough to satisfy the will, the inference of revocation adopted 
by the Mannix case should probably stand, although it is possible that the in- 
tention to revoke the trust was conditioned upon his lack of property at death. 

58 Schouler, Petitioner, 134 Mass. 426 (1883); Minturn v. Conception Abbey, 
227 Mo. App. 1179, 61 S. W.(2d) 352 (1933); Matter of Morris, 227 N. Y. 141, 
124 N. E. 724 (1919); Im re Caus, [1934] Ch. 162; see Curran, Trusts for Masses 
(1931) 7 Notre DAME Lawy. 42. But see Note (1933) 18 Corn. L. Q. 628. 

59 [1932] S. S. L. R. 226 (Sup. Ct.) The court followed Yeap Cheah Neo 
v. Ong Cheng Neo, L. R. 6 P. C. 381 (1875); see RESTATEMENT, Trusts (Tent. 
Draft No. 5, 1933) § 361, comment g. 
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benefited merely the deceased. In Matter of Fleischfarb,© a trust for 
a Jewish Yahrzeit was held charitable on analogy to a mass without an 
inquiry into the nature of the blessing involved. Since gifts to promote 
religion are charitable,“ a gift to hold religious ceremonies seems valid 
irrespective of the theological theory involved. 

Mixed Purposes. Although a trust for indiscriminately charitable 
and non-charitable purposes is generally invalid,®* some courts, when the 
settlor’s predominant intent seems charitable, save the trust by so con- 
struing it as to allow the fund to be applied only for such purposes. 
But in Estate of Kline ** a testamentary trust in which the trustees had 
_ an uncontrolled power to select as beneficiaries “ persons, charitable 
organizations and/or corporations . . . organized for the purpose of 
aiding . . . crippled children ” was held invalid on the ground that the 
trustees might have selected a corporation organized to aid crippled 
children for profit,®° although the testator elsewhere in the will had twice 
referred to the trust as charitable. An opposite construction seems 
more in accord with the testator’s probable intention. 


2. Certainty of Purposes 


The fact that no specific object of charity is named or that the exact 
purposes are uncertain should not preclude the validity of a charitable 
trust.°° Where trustees are named, they can make the trust certain. 


60 t51 Misc. 399, 271 N. Y. Supp. 736 (Surr. Ct. 1934). 

61 Matter of Durbrow, 245 N. Y. 469, 157 N. E. 747 (1927) ; see Commissioners 
for Special Purposes of Income Tax v. Pemsel, [1891] A. C. 531, 583; Note (1907) 
6 L. R. A. (ws.) 320. A gift to establish a Catholic daily newspaper has re- 
cently been held non-charitable. Jn re Lawlor, [1934] Vict. L. R. 22 (Sup. Ct.), 
aff'd, [1934] Vict. L. R. 231 (High Ct. Aust.). But in holding a gift to the Christian 
Science Monitor charitable, the Oregon court adopted the more desirable view. In 
re Smith’s Estate, 144 Ore. 561, 25 P.(2d) 924 (1933); cf. Thornton v. Howe, 31 
Beav. 14 (Rolls Ct. 1862) (trust to publish the works of Joanna Southcote, who be- 
lieved herself an instrument of God, upheld as charitable). 

62 Morice v. Bishop of Durham, 9 Ves. 399 (Ch. 1804), aff'd, 10 Ves. 521 (Ch. 
1805); Estate of Vance, 118 Cal. App. 163, 4 P.(2d) 977 (1931); Spaulding v. 
Lackey, 340 Ill. 572, 173 N. E. 110 (1930), (1931) 25 Inu. L. Rev. 814. But cf. 
Beggs v. Allred, 73 S. W.(2d) 599 (Tex. Civ. App. 1934). The same arguments 
as to the necessity of certainty of purposes and beneficiaries in private trusts seem 
at least of equal force here. 

63 St. Louis Union Trust Co. v. Burnet, 59 F.(2d) 922 (C. C. A. 8th, 1932); 
Matter of Frasch, 245 N. Y. 174, 156 N. E. 656 (1927); Rhode Island Hospital 
Trust Co. v. Metcalf, 48 R. I. 411, 137 Atl. 875 (1927); cf. In re Clarke, [1923] 
2 Ch. 407; see ResTaATEMENT, Trusts (Tent. Draft No. 5) § 388(2). 

64 138 Cal. App. 514, 32 P.(2d) 677 (1934). Matter of Shattuck, 193 N. Y. 
446, 86 N. E. 455 (1908), relied upon by the California court, has been limited 
to its facts by later decisions. Matter of Frasch, 245 N. Y. 174, 156 N. E. 656 
(1927) ; Matter of Durbrow, 245 N. Y. 469, 157 N. E. 747 (1927). 

65 It was stipulated that in Los Angeles, where the fund was to be expended, 
there were both charitable and non-charitable institutions of this type. 

66 Darcey v. O’Brien, 65 F.(2d) 599 (App. D. C. 1933), cert. denied, 290 U. S. 
658 (1933); Tarver v. Weaver, 221 Ala. 663, 130 So. 209 (1930); Rowe v. Rowe, 
113 N. J. Eq. 344, 167 Atl. 16 (Ch. 1933); see Estate of Bartlett, 122 Cal. App. 
375, 377, 10 P.(2d) 126, 127 (1932) ; Harrington v. Pier, 105 Wis. 485, 514, 82 N. W. 


345, 355 (1900). 
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Thus, in Chicago Bank of Commerce v. McPherson,” a gift to named 
trustees for such “ charitable, benevolent, educational, and public wel- 
fare uses” as they might select was upheld. The familiar rule that 
equity will not allow a trust to fail for want of a trustee ® finds appli- 
cation in Petition of Madden,®® where, since the named trustee of a 
trust “ for benevolent uses among poor suffering humanity, where it will 
do most good in the world in accordance with his judgment ” had died 
before the testator, the court appointed a new trustee. But if the 
duties of the trustee are so personal that the settlor manifestly intended 
that only one trustee should assume them, failure of that trustee will 
cause the entire trust to fail.”° A misapplication of this principle has led 
some courts to require a greater degree of certainty of purpose where no 
trustee is named. In Haskell v. Ferguson," a will naming neither 
trustee nor executor provided: “ First, I want a hospital built in Haskell, 
in memory of my husband . . . to cost $50,000. . . .” Since no trustee 
was named, the testator could hardly have intended to impose peculiarly 
personal duties in the management of a trust which seems essentially 
impersonal. But, instead of appointing a trustee to carry the trust into 
effect, the court allowed it to fail. 


3. Cy Pres 


Where a general charitable intent can be inferred from a specific 
charitable purpose and from the surrounding circumstances, and when 
the specific purpose cannot be effectuated exactly as provided, the gen- 
eral charitable intent controls and the court will apply the fund to 
purposes approximating those expressed.”* The factor of the public 
interest in preserving the gift for its most effective use is an additional 


67 2 F. Supp. 110 (W. D. Mich. 1931), aff'd, 62 F.(2d) 393 (C. C. A. 6th, 1932), 
cert. denied, 289 U. S. 736 (1933). The decision was, however, aided by a statute. 
Micx. Comp. Laws (1929) §§ 13512-17. Equally indefinite provisions have been 
upheld without the aid of statute. Gossett v. Swinney, 53 F.(2d) 772 (C. C. A. 
8th, 1931), cert. denied, 286 U.S. 545 (1932) ; St. Louis Union Trust Co. v. Burnet, 
59 F.(2d) 922 (C. C. A. 8th, 1932). 

68 Matter of Coughlin, 149 Misc. 672, 268 N. Y. Supp. 28 (Surr. Ct. 1933), 
aff'd, 242 App. Div. 672, 273 N. Y. Supp. 444 (4th Dept. 1934); Endicott v. 
Bratzel, 145 Ore. 655, 27 P.(2d) 883 (1934); cf. Matter of Judd, 242 App. Div. 
389, 274 N. Y. Supp. 902 (1st Dept. 1934) ; see RESTATEMENT, Trusts (Tent. Draft 
No. 5) § 387(1). But see Note (1932) 18 Va. L. REv. 891, 896. 

69 86 N. H. 583, 172 Atl. 435 (1934). 

70 See RESTATEMENT, Trusts (Tent. Draft No. 5) § 387(2). 

71 66 S. W.(2d) 491 (Tex. Civ. App. 1933). Accord: National Bank of Greece 
v. Savarika, 167 Miss. 571, 148 So. 649 (1933) semble. 

72 See RESTATEMENT, Trusts (Tent. Draft No. 5) § 389; cf. Houston v. 
Houston, 175 Atl. 51 (Del. Ch. 1922 [sic, probably 1934]) (same reasoning applied 
to non-charitable trusts). This is sometimes called the doctrine of approximation. 
Lovelace v. Marion Inst., 215 Ala. 271, 273, 110 So. 381, 382 (1926). It is to be 
distinguished from prerogative cy pres, by which charitable trusts are administered 
without reference to the settlor’s intention. See ZoLLMAN, CHARITIES (1924) §§ 120, 
121. 
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basis for the application of cy pres."* In Thatcher v. Lewis,’* the 
famous will leaving $500,000 to “ constitute a fund to furnish relief to 
all poor immigrants and travelers coming to St. Louis on their way, 
bona fide, to settle in the West ” came before the court on the conten- 
tion of the heirs that, since the tide of immigration had ceased, the 
trust had fulfilled its purpose. But the court, looking back to 1850 
when the will was executed and when St. Louis was the gateway to the 
West, felt that not only the travelers but also the city upon which they 
were a charge was a beneficiary. Since the direction of travel in 1850 
was an historical accident, the court directed the fund to be applied to 
aid all travelers in whatever direction bound,”* declaring that greater 
latitude should be allowed in the application of cy pres to a trust of 
long standing than to one whose original validity was questioned.”® 
Because the settlor must have intended — if he ever had any intention 
at all beyond the immediate one expressed — that the fund, if not used 
at once, be applied to the changing needs of the future, the decision 
seems correct. 

If, however, the specific purposes of the gift are so expressly limited 
that to apply the fund in the next most practicable way would frustrate 
the settlor’s intent, the gift must fail.” Curran’s Estate"™® seems to 
stretch the cy pres doctrine to its limits. Funds left in trust to pro- 
vide for the education of women “ in Philadelphia or adjacent to it ” 
were there applied to an otherwise appropriate institution located 156 
miles away. Although ordinarily the exact location of a charitable 
institution as prescribed in the trust deed will not prevent its location 
somewhere nearby,”® the motive of civic pride, evidenced by references 
to “ my beloved Philadelphia ”, seems unsatisfied by this construction. 


73 See Bradway, Tendencies in the Application of the Cy-Pres Doctrine (1931) 
5 Temp. L. Q 489; Note (1920) 33 Harv. L. Rev. 598, 602. This factor may 
account for numerous statements that the gift will be construed in favor of creat- 
ing a valid charity wherever possible. See, e.g., O'Hara v. Grand Lodge, 213 Cal. 
131, 141, 2 P.(2d) 21, 25 (1931); Continental Il]. Nat. Bank & Trust Co. v. Harris, 
194 N. E. 250, 252 (Ill. 1935). But see Estate of Kline, 138 Cal. App. 514, 519, 32 
P.(2d) 677, 680 (1934). 

74 76 S. W.(2d) 677 (Mo. 1934). 

75 The court said that a preference should be given those bound to take up 
residence in the West. 

76 Cf. Jackson v. Phillips, 14 Allen 539 (Mass. 1867). In trusts that have 
been long established it is often difficult to discover the identity of the original 
donors. £.g., Hobbs v. Board of Education, 126 Neb. 416, 253 N. W. 627 (1934). 

77 Matter of O’Hanlon, 147 Misc. 546, 264 N. Y. Supp. 251 (Surr. Ct. 1933) ; 
Allen v. Bellefontaine, 47 Ohio App. 359, 191 N. E. 896 (1934), (1935) 9 U. oF Cin. 
L. Rev. 91. Likewise, if there is a legal condition precedent to the taking effect of 
the trust, it will not be carried out unless the condition is satisfied. Wanamaker’s 
Estate, 312 Pa. 362, 167 Atl. 592 (1933); see Scott, Cases on Trusts (2d 


ed. 1929) 336n. 


78 310 Pa. 434, 165 Atl. 842 (1933), (1933) 8 Temp. L. Q. r1o. 

79 Borchers v. Taylor, 83 N. H. 564, 145 Atl. 666 (1929); cf. South Kingstown 
v. Wakefield Trust Co., 48 R. I. 27, 134 Atl. 815 (1926) ; Hobbs v. Board of Educa- 
tion, 126 Neb. 416, 440-41, 253 N. W. 627, 638 (1934) ; see Note (1929) 63 A. L. R. 
880; RESTATEMENT, Trusts (Tent. Draft No. 5) § 389, comment /. 
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In Matter of Walter,®° the testatrix left her residuary estate outright 
to seven charitable institutions, one of which was the St. Mark’s Hos- 
pital. Shortly before her death the Hospital had been adjudicated 
bankrupt and had completely ceased operations. Because the gift was 
part of a residue solely devoted to charities for the relief of the sick, 
the court found a general charitable intent ** and held that the Hospital 
took the gift in trust for its general purposes. Since the Hospital was 
no longer carrying out its normal functions, the fund was applied cy pres 
in equal shares to the other six similar organizations. While courts 
have been reluctant to imply a gift in trust from an outright donation,®? 
the decision seems sound, since to have sustained the beneficial gift to 
a non-functioning hospital would not have accomplished the intended 
charitable purpose.** 

A refusal to apply cy pres to uphold a foreign charity marks Nat. 
Bank of Greece v. Savarika.** The testator left a fund to the Greek 
bank “ as a permanent endowment for the benefit of a school for girls at 
Bougasticon, Macedonia. . . .” There was evidence that a school for 
girls which once existed there had now ceased to function. Although 
the applicability of cy pres seems clear, the trust was held to fail. But 
trusts for foreign charities are valid,** and dicta indicate that they are 
subject to cy pres.8° If the settlor’s intention is the sole basis of the 
doctrine, no distinction between domestic and foreign charities exists 
in its application. But if an additional basis is that the people of the 
state have an interest in the preservation of the charity, the result 
seems justifiable.*’ 


80 350 Misc. 512, 269 N. Y. Supp. 400, 402 (Surr. Ct. 1934). 

81 Accord: Rhode Island Hospital Trust Co. v. Williams, 50 R. I. 385, 148 Atl. 
189 (1929). 

82 Old Colony Trust Co. v. Third Universalist Soc. of Cambridge, 188 N. E. 
711 (Mass. 1934) ; Matter of Rappolt, 140 Misc. 239, 250 N. Y. Supp. 377 (Surr. Ct. 
1931); see 2 Perry, TRusTS AND TRUSTEES § 719. But cf. Matter of Durbrow, 245 
N. Y. 469, 157 N. E. 747 (1927). 

83 Matter of Mills, 121 Misc. 147, 200 N. Y. Supp. 7or (Surr. Ct. 1923); cf. 
Rhode Island Hospital Trust Co. v. Williams, 50 R. I. 385, 148 Atl. 189 (1929). 
If the purposes of the gift are being carried out, even though the charity is not 
functioning fully, the charity may take. Hartford Nat. Bank & Trust Co. v. Oak 
Bluffs Baptist Church, 116 Conn. 347, 164 Atl. 910 (1933); Matter of Harrington, 
243 App. Div. 235, 276 N. Y. Supp. 868 (4th Dept. 1935). 

84 167 Miss. 571, 148 So. 649 (1933). Accord: Catt v. Catt, 118 App. Div. 742, 
103 N. Y. Supp. 740 (1st Dept. 1907). 

85 Matter of Dreyfuss, 154 Misc. 47, 276 N. Y. Supp. 438 (Surr. Ct. 1934). 

86 See Matter of Donchian, 120 Misc. 535, 539, 199 N. Y. Supp. 107, 110 (Surr. 
Ct. 1923); cf. Matter of Miller, 149 App. Div. 113, 133 N. Y. Supp. 828 (1st Dept. 
1912). 

87 See Catt v. Catt, 118 App. Div. 742, 748, 103 N. Y. Supp. 740, 744 (1st. Dept. 


1907). 
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IV. RESULTING AND CONSTRUCTIVE TRUSTS 
1. Effect of Fraud upon Resulting Trusts 


Gest v. Gest,®* where the grantor conveyed property to his wife to 
avoid exposing it to the risks of his business, illustrates anew the rule 
that the resulting trust device is not available for one guilty of a con- 
veyance in fraud of creditors.*® But, since the rule does not depend 
solely upon the grantor’s unconscionable conduct, it is not applied 
where, through the grantor’s mistake, no actual fraud occurred.*® Thus 
in Gallo v. DeMichael ™ breach of a promise to reconvey personalty 
transferred to evade an apprehended attachment, which never ma- 
terialized because no suit occurred, was held actionable. The result, 
tantamount to the imposition of a resulting trust,®* seems correct, since 
the policy of unjust enrichment of the grantee outweighs that of refusing 
aid to a grantor who has not succeeded in defrauding actual creditors.®* 

A similar “unclean hands” policy accounts for the denial of a 
resulting trust to one who has transferred property to another to create 
a false impression of the other’s credit and who has failed to repent 
during a period in which his fraud might still deceive potential credi- 
tors.°* With the element of fraud absent, the Connecticut court re- 
cently allowed a resulting trust. In Bassett v. Pallotti, Andretta & Co., 
Inc.,°° the grantor conveyed realty to a bank, with the approval of the 
banking commissioner, to be used as security for an expected loan for 
the purpose of strengthening its financial condition. The loan never 
materialized, and the bank was forced into receivership before it could 
reconvey. The court pointed out that no estoppel existed, since there 
was no showing that creditors had made deposits relying on the augmen- 
tation of the bank’s assets as a result of the conveyance.*® 


88 117 Conn. 289, 167 Atl. 909 (1933). 

89 Saint v. Saint, 120 Cal. App. 15, 7 P.(2d) 374 (1932); Barth v. Severson, 191 
Iowa 770, 183 N. E. 617 (1921); Keener v. Williams, 307 Mo. 682, 271 S. W. 489 
(1925); Peterson v. Tull, 85 Wash. 546, 148 Pac. 598 (1915); Hall v. Linkenauger, 
105 W. Va. 385, 142 S. E. 845 (1928). 

© E.g., Rossow v. Peters, 277 Ill. 436, 115 N. E. 524 (1917) (conveyance of 
exempt property) ; Cowles v. Cowles, 89 Neb. 327, 131 N. W. 738 (1911) (same) ; 
Tiedemann v. Tiedemann, 201 App. Div. 614, 194 N. Y. Supp. 782 (2d Dept. 1922) 
(conveyance to avoid attachment believed unjust); Smith v. Felkel, 91 Okla. 184, 
217 Pac. 196 (1923) (same) ; Vollaro v. Gargano, 97 Conn. 275, 116 Atl. 179 (1922) 
(creditors in fact nonexistent ; undue influence by grantee) ; Hoff v. Hoff, 106 Kan. 
542, 189 Pac. 613 (1920) (same). On the other hand, some courts hold subjective 
fraud sufficient to preclude a resulting trust. McRae v. McRae, 37 Ariz. 307, 294 
Pac. 280 (1930), (1931) 44 Harv. L. Rev. 1143; Kihlken v. Kihlken, 59 Ohio St. 106, 
51 N. E. 969 (1898); Nunnally v. Stokes, 116 Va. 472, 82 S. E. 79 (1914). 

91 118 Conn. 487, 172 Atl. 922 (1934). 

, See (1934) 44 Yate L. J. 173, 175. 

3 See RESTATEMENT, Trusts (Tent. Draft, 1935) § 412; 2 Pomeroy, Equity 
PR (4th ed. 1918) § 942. 

94 In re Great Berlin Steamboat Co., 26 Ch. D. 616 (1884). 

5 117 Conn. 58, 166 Atl. 752 (1933)- 

%6 Creditors will prevail if the acts of the grantor created an estoppel. Farmers 
Savings Bank v. Pugh, 204 Iowa 580, 215 N. W. 652 (1927). It has also been held 
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2. Purchase-Money Resulting Trusts 


The profusion of suits to establish resulting trusts based upon pay- 
ment of the purchase price are remarkable rather for the application of 
existing rules to fact situations than for the evolution of any striking 
new law. Several legislatures early abolished * or curtailed °* such trusts 
because of the danger of fraud. Where they still exist, a resulting trust 
presumptively arises on the theory that one who pays the price for a 
conveyance to another expects to acquire the beneficial ownership.*® 
A superior presumption of gift is created if the payer stands im loca 
parentis to the grantee.’ 

Where a portion of the purchase price is paid by one who is not the 
grantee, a resulting trust is imposed on the holder of the title pro- 
portionately to the claimant’s contribution.* Mere proof of payment, 
without showing an express agreement, usually raises the rebuttable 
presumption that the parties intended to share pra tanto.°? On the 
other hand, conveyance of title to co-grantees raises a presumption that 
they share in equal proportions,’°* which falls upon proof of unequal 


that the misrepresentations of the grantee are sufficient to estop the grantor who is 
ignorant of them. Bryant v. Klatt, 2 F.(2d) 167 (S. D.N. Y.1924). Contra: Bank 
of Cottonwood v. Henriques, 91 Cal. App. 88, 266 Pac. 836 (1928) ; Southern Bank 
of Fulton v. Nichols, 235 Mo. 401, 138 S. W. 881 (z911r). It is arguable that, in the 
principal case, creditors who made deposits between the time of conveyance and 
receivership might have asserted an estoppel on the ground that the conveyance may 
have prevented an earlier closing of the bank by the commissioner. 
, 97 hs e.g., Minn. Stat. (Mason, 1927) §§ 8086-88; N. Y. REAL Prop. Law 
94. 

98 Inp. Stat. Ann. (Baldwin, 1934) $§ 14.739-41; Kan. Rev. Stat. ANN. (1923) 
§§ 67-406-08. 

99 Benbow v. Benbow, 157 So. 512 (Fla. 1934); Gordon v. Griffith, 113 N. J. 
Eq. 554, 168 Atl. 57 (Ch. 1933); Sanders v. Stinnette, 73 S. W.(2d) 637 (Tex. Civ. 
App. 1934); Lew You Ying v. Kay, 174 Wash. 83, 24 P.(2d) 596 (1933). That the 
claimant did not pay the money is immaterial if payment is made on his behalf by 
another. McKenzie v. Evans, 96 Mont. 1, 29 P.(2d) 657 (1934). But the pre- 
sumption may be rebutted by proof of a prior suit by the claimant for the money 
paid over, as showing an election to treat the contribution as a loan. Glezos v. 
Glezos, 346 Ill. 96, 178 N. E. 379 (1931), (1932) 27 Int. L. Rev. 322. 

100 Baker v. LeMire, 355 Hl. 626, 189 N. E. 904 (1934) (payment by husband, 
title in wife); Thomason v. Pacific Mutual Life Ins. Co., 74 S. W.(ad) 162 (Tex. 
Civ. App. 1934) payment by father, title in son). But payment by the wife, with 
title in the husband, is generally held not to raise a presumption of gift. Mandel- 
corn v. Mandelcorn, 154 So. go9 (Ala. 1934); Zeller v. Knapp, 135 Cal. App. 122, 
26 P.(2d) 704 (1933). Contra: Hogan v. Hogan, 190 N. E. 715 (Mass. 1934). 

101 Solether v. Trinity Fire Ins. Co., 78 S. W.(2d) 180 (Tex. Comm. App. 1935); 
Mumpower v. Castle, 128 Va. 1, 104 S. E. 706 (4920) ; see 3 Pomeroy, Equity JuRIs- 
PRUDENCE (4th ed. 1988) § 1038. The word “ aliq *, although technically re- 
ferring to a share whose numerator is reducible to one, is frequently used by the 
courts to indicate merely a proportional share. E.g., Hinshaw v. Russell, 280 II. 
235, 117 N. E. 406 (1917); Neathery v. Neathery, 114 Va. 650, 77 S. E. 465 (1913). 
Contra: Schierloh v. Schierloh, 148 N. Y. 103, 42 N. E. 409 (1895) (interest in land 
denied since portion paid was not technically aliquot) . 

102 Hinshaw v. Russell, 280 Ill. 235, 117 N. E. 406 (1917) ; Stevenson v. Smith, 
189 Mo. 447, 88 S. W. 86 (1905). 

103 Keuper v. Unknown Heirs of Mette, 239 Ill. 586, 88 N. E. 218 (1909) ; 
McGreggor v. Walters, 133 Mise. 24, 230 N. ¥. Supp. 590 (Sup. Ct. 1928). 
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contributions.°* But, under a Kansas statute abolishing purchase- 
money resulting trusts except on proof of agreement by the grantee to 
hold in trust for the payer of the price,’®* it was recently held in Ander- 
son v. Anderson ** that a mere showing of unequal payments did not 
rebut the presumption of an intention to share equally, arising from the 
existence of a tenancy in common. Such a holding is at least consonant 
with the legislative purpose to minimize opportunities for fraud by 
requiring proof of an expressed intention. 

The fact that the contributions to the purchase price are indefinite, as 
_ when made at irregular intervals without an account, creates an in- 
ference that the payer never intended to acquire a beneficial interest in 
the property. In Karas v. Karas‘ most of the consideration for 
property purchased in the name of a wife was furnished by the husband. 
The Massachusetts court affirmed a decree denying the husband’s claim 
to a resulting trust of one-half the property. Although ostensibly not 
involved in the case, the tendency of that court to make an inflexible 
rule that an indefinite contribution means a gift *°* seems unduly harsh. 
Most courts regard a general contribution as merely evidence of a gift, 
and allow a resulting trust to the amount of the payment if it can be 
shown, where the payer intended to acquire an interest.1°° A reasonable 
extension should permit a resulting trust even where the precise amount 
of contribution cannot be shown, if the plaintiff requests a fraction 
clearly within the amount contributed.’*° Obviously, if the claimant 
is unable to prove even a definite minimum, the courts agree that no 
resulting trust of any part can arise.1** 

An oral agreement can of course effect a resulting trust in a lesser 
proportion than the payer’s contribution.4? Likewise, a division in 
severalty will be respected regardless of the price paid, since the court 
will not inquire into whether the amount of payment equals the value of 


104 Lowell v. Lowell, 185 Iowa 508, 170 N. W. 811 7319) 5 Bittle v. Clement, 
54 Atl. 138 (N. J. Ch. 1903); Perrin v. Harrington, 146 App. Div. 292, > N. Y. 
Supp. 5944 (4th oe. IQII); cf. In re McConnell, 197 Fed. 438 (N. D. N. Y. rgr2). 

Rev. Srat. ANN. (1923) §$§ 67- 406-08. An express agreement must 
be dana and proved. Pricer v. Simonton, 134 Kan. 211, 5 P.(2d) 835 (1931). 

106 337 Kan. 833, 22 P.(2d) 471 (1933), rehearing denied, 138 Kan. 77, 23 P.(2d) 
474 (1933). Accord: Dorsey v. Dorsey, 142 Min. 279, 171 N. W. 933 (1919) 
(under Minn. Star. (Mason, 1927) §§ 8086-88, not cited in opinion). 

107 493 N. E. 38 (Mass. 1934). 

108 McGowan v. McGowan, 14 Gray 119 (Mass. 1859) ; Dudley v. Dudley, 176 
Mass. 34, 56 N. E. ror (1900); Karr v. Cockerham, 71 S. W.(2d) 905 (Tex. Civ. 
App. 1934) semble; see Scott, Resulting Trusts Arising upon the Purchase of Land 
(1927) 40 Harv. L. REv. 669, 697, 698. 

108 Mumpower v. Castle, 128 Va. 1, 104 S. E. 706 (1920) ; O’Donnell v. McCool, 
89 Wash. 537, 154 Pac. rogo (1916) ; see Hemphill v. Hemphill, 176 Ga. 585, 589- 
90, 168 S. E. 878, 881 (1933). 

110 Feeley v. Feeley, 72 Mont. 84, 231 Pac. 908 (1924). 

111 Browdy v. Browdy, 250 Mass. 515, 145 N. E. 868 (1925); Lewis v. Hnnt, 
120 Atl. 650 (N. J. Ch. 1923) ; Gooding v. Broadway Baptist Church, 46 R. I. 106, 
125 Ath. 21r (1924); see x Perry, Trusts AND TRUSTEES § 132. 

112 Jones v. Jones, 281 Ill. 595, 117 N. E. ror3 (191r7) (payment of 2/7, agree- 
ment to claim only 1/4). 
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the property apportioned to the payer.’ But no resulting trust can 
arise for a greater proportion of an undivided interest in property than 
the sum paid bears to the whole purchase price.*** This principle was 
apparently disregarded in Reyes v. Boyd.* A, B, C, and D pooled 
their earnings for the purchase of real estate in the joint names of A 
and B, upon the oral agreement that the land should be used for the 
benefit of all, and that the entire interest should pass to the survivor 
of A, B, and C. A resulting trust was imposed on the entire property 
in favor of C, the survivor, thus giving effect to an express trust in 
land created by parol in contravention of the Statute of Frauds.*** 


3. Constructive Trusts 


The constructive trust, as a remedial device to defeat forms of unjust 
enrichment which other categories of liability inadequately redress,"*” 
has remained substantially unchanged in recent years. Cases involving 
fraud, confidential relationship, unfulfilled promises to purchase in the 
name of the one furnishing the money,'** and combinations of these **® 
often supersede well defined policies underlying statutes of frauds and 
wills. Thus in a recent Indiana case,’*° the decedent’s niece sought 
to impose a constructive trust upon property descending to the de- 
ceased’s husband by intestacy. The latter had refused to comply with 
his wife’s death-bed requests to remedy defects in an invalid will 
purporting to leave the residue of the estate in equal shares to the 
plaintiff and the defendant. Despite the absence of a promise to hold 
the property in whole or partial trust, and although the husband was 


113 Van Buskirk v. Van Buskirk, 148 Ill. 9, 35 N. E. 383 (1893) (south half of 
land purchased by equal payments); Robertson v. Woods, 263 S. W. 135 (Mo. 
1924) (one of six lots for 3/20 of purchase price). 

114 Olcott v. Bynum, 17 Wall. 44 (U. S. 1872) ; Dudley v. Dudley, 176 Mass. 34, 
56 N. E. ro1zr (1900) ; O’Donnell v. White, 18 R. I. 659, 29 Atl. 69 (1894) semble; 
O’Donnell v. McCool, 89 Wash. 537, 154 Pac. 1090 (1916). 

115 34 P.(2d) 1058 (Cal. App. 1934). 

116 See Hemphill v. Hemphill, 176 Ga. 585, 590-91, 168 S. E. 878, 881 (1933) ; 

inn v. Quinn, 260 Mass. 494, 501-02, 157 N. E. 641, 644 (1927). 

117 The adaptability of the constructive trust is well illustrated by the case 
of Tuck v. Patterson, 60 S. W.(2d) 328 (Tex. Civ. App. 1933). There it was held 
that although a state court had no jurisdiction to vacate a fraudulent sale by a 
trustee in bankruptcy, certified by the trustee and receiver, it did have power to 
remedy the injustice by imposing a constructive trust. See Costigan, Classification 
of Trusts As Express, Resulting, and Constructive (1914) 27 Harv. L. REv. 437, 448, 
460; Scott, The Right to Follow Money Wrongfully Mingled with Other Money 
(1913) 27 id. 125, 126. 

118 The obligation imposed in this situation has sometimes been loosely referred 
to -“s — trust. See Bosworth v. Bosworth, 285 Mass. 82, 83, 188 N. E. 612, 
613 (1933). 

119 F.g., Miller v. Forster, 131 Cal. App. 509, 21 P.(2d) 678 (1933) ; Harmony 
Way Bridge Co. v. Leathers, 353 Ill. 378, 187 N. E. 432 (1933); Hivick v. Urschel, 
40 P.(2d) 1077 (Okla. 1935). 

120 Thomas v. Briggs, 189 N. E. 389 (Ind. App. 1934). This case has been 
adversely criticised as having “only a moral basis”. See Note (1934) 9 NoTRE 
Dame Lawy. 457. 
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guilty only of nonfeasance, the court decreed a constructive trust in 
favor of the niece to the extent of her interest under the defective will. 
The case seems a logical extension of the doctrine that as against an 
intended beneficiary the heir or next of kin may not retain property 
which but for his intentional misconduct would have gone to the 
plaintiff.1** The confidential relationship between husband and wife 
seems sufficient to render unimportant the distinction between non- 
feasance and misfeasance or malfeasance. 

Commentators have suggested a constructive trust as the logical de- 
vice for denying enjoyment of benefits to one who accelerates his interest 
by murdering the person whose continued existence prevents acquisi- 
tion.’*? However, most courts which reject the usual rule allowing 
the murderer to take by literal interpretation of an unequivocal statute 
of descent,’?* have found it simpler to draw an exception sanctioned 
by public policy.** Preference for this approach despite criticism **° 
indicates unexpressed objections to the apparently sounder theory em- 
ploying constructive trust. Several cases have applied the doctrine, 
however, to situations involving tenancy by the entirety.*** In Sher- 
man v. Weber,’*" a tenant by the entirety, aged thirty-six, killed his 


121 Dixon v. Olmius, 1 Cox Eq. 414 (Ch. 1787); see Scott, CAsEs ON TRusTS 
(2d ed. 1931) 388n. Liability in tort is often based on the theory of interference 
with the expectation of a personal advantage, but this is limited to intentional 
interference. Ross v. Wright, 190 N. E. 514 (Mass. 1934), Note (1935) 48 Harv. 
L. REv. 984; see Warren, Fraud, Undue Influence, and Mistake in Wills (1928) 41 
Harv. L. REv. 309, 320. 

122 See Ames, Can a Murderer Acquire Title by His Crime and Keep It? in 
eer on Lec. Hist. (1913) 310; 3 Pomeroy, Equity JURISPRUDENCE § 1054, 
note 

123 Wall v. Pfanschmidt, 265 III. 180, 106 N. E. 785 (1914) ; Wilson v. Randolph, 
50 Nev. 371, 261 Pac. 654 (1927) ; Tarlo’s Estate, 315 Pa. 321, 172 Atl. 139 (1934), 
(1934) 83 U. of Pa. L. Rev. 97. Since the provisions of statutes of wills are equally 
positive, it would seem that the same rule would be followed. See Note (1916) 64 
U. or Pa. L. REv. 307, 308-09. 

124 Descent: Price v. Hitaffer, 164 Md. 505, 165 Atl. 470 (1933); Garwols v. 
Bankers Trust Co., 251 Mich. 420, 232 N. W. 239 (1930); De Zotell v. Mutual Life 
Ins. Co., 60 S. D. 532, 245 N. W. 58 (1932); In the Matter of the Estate of Tyler, 
140 Wash. 679, 250 Pac. 456 (1926); In re Sigsworth, [1935] 1 Ch. 89. These cases 
seem to indicate a decided modern trend. Will: Riggs v. Palmer, 115 N. Y. 506, 22 
N. E. 188 (1889) ; Estate of Wilkins, 192 Wis. 111, 211 N. W. 652 (1927); In the 
Estate of Hall, [1914] P. 1. 

125 See Note (1931) 8 N. Y. U. L. Q. Rev. 492, 493-94; Note (1916) 64 U. or 
Pa. L. REv. 307, 309-10; see also authorities cited note 122, supra. One case 
definitely rejected this test for the easier rule of exception. See De Zotell v. Mutual 
Life Ins. Co., 60 S. D. 532, 536-38, 547-48, 245 N. W. 58, 60, 64 (1932). 

126 Barnett v. Couey, 224 Mo. App. 913, 27 S. W.(2d) 757 (1930) semble (one- 
half interest given to each as though tenants in common), (1930) 44 Harv. L. Rev. 
125; Bryant v. Bryant, 193 N. C. 372, 137 S. E. 188 (1927) (husband given life 
interest, title thereafter to pass to estate of wife, who had greater life expectancy). 
A similar result has been reached on the ground that “ equity will restrain ” benefit 
by the surviving tenant. Van Alstyne v. Tuffy, 103 Misc. 455, 169 N. Y. Supp. 173 
(Sup. Ct. 1918). Contra: Di Lallo v. Corea, 19 Pa. D. & C. 282 (1933) (joint inter- 
est; constructive trust test rejected) ; Beddingfield v. Estill & Newman, 118 Tenn. 
39, 100 S. W. 108 (1907). 

127 167 Atl. 517 (N. J. Ch. 1933). 
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forty-year old wife and then committed suicide. The court imposed a 
constructive trust in favor of the wife’s executor to the extent of one- 
half the income during her life expectancy, holding that upon termina- 
tion of this interest, the sole ownership would pass to the estate of the 
wrongdoer due to the probability of longer life. Since the augmentation 
which would result from the continuance of the life estate would accrue 
to the appointed successors in the absence of a change in the disposi- 
tion, sufficient injury is shown to support a constructive trust. It has 
been argued that no such deprivation appears where the claimant’s right 
to inherit is subordinate to that of the murderer.’*® However, the 
possibility that the latter might have predeceased his victim, or, if a 
devisee, that the will might be revoked, would seem to give the collateral 
heirs a sufficient interest to warrant the imposition of a construc- 
tive trust.1?? 


V. THE ADMINISTRATION OF TRUSTS 
1. Powers of Trustees 


Power to Sell, Lease, or Mortgage. The power of a trustee to sell the 
trust property, if essential to the proper management of the trust estate 
and not forbidden by the terms of the instrument, remains unques- 
tioned.'*° Even in the face of apparent restrictions in the instrument, 
courts are unwilling to hamper the trustee in this respect.1** While the 
policy against restraints upon alienation makes such a tendency de- 
sirable, most jurisdictions would not disregard clear indications of an 
intent to prohibit sales except in situations where deviation from the 
terms of the trust will be allowed.*** 


128 See Note (1931) 8 N. Y. U. L. Q. REv. 492, 495-97. 

129 See Note (1917) 30 Harv. L. Rev. 622, 625-26. A New York case suggests 
a constructive trust in favor of collateral heirs against a devisee who murdered the 
testator. See Ellerson v. Westcott, 148 N. Y. 149, 154, 42 N. E. 540, 542 (1896), 
with which compare Note (1934) 44 YALE L. J. 164, 165,n.9. Ina recent case, it was 
held that the proceeds of a policy to which there were no claimants other than the 
murderer could not be taken by the state as bona vacantia on the theory of con- 
structive trust, since the state had been deprived of nothing. State v. Phoenix 
Mutual Life Ins. Co., 170 S. E. gog (W. Va. 1933). The distinction between the 
right of the state and that of collateral heirs seems based on the degree, rather than 
the nature, of the interest. 

180 Matter of Donovan, 153 Misc. 593, 275 N. Y. Supp. 142 (Surr. Ct. 1934); 
see also Smith v. Mooney, .5 N. J. Misc. 1087, 139 Atl. 513 (Ch. 1927), where power 
of sale was implied from a duty to distribute; RESTATEMENT, Trusts (Tent. Draft 
Hag 1932) § 184. On the power of trustees generally, see Legis. (1934) 47 Harv. 

. REv. 510. 

181 In Matter of Carroll, N. Y. L. J., Dec. 18, 1934, at 2447 (Surr. Ct.), the 
court construed an apparent prohibition as a grant of power on the ground that 
otherwise an illegal restraint upon alienation would have been created. Cf. In re 
Petition of Equitable Trust Co., 17 Del. Ch. 21, 147 Atl. 231 (Ch. 1929), (1930) 
30 Cot. L. REv. 136. 

132 In Security-First Nat. Bank of Los Angeles v. Easter, 136 Cal. App. 691, 
29 P.(2d) 422 (1934), the court refused to order a sale of realty in the face of an 
express prohibition, although there was no income to pay to the life tenants, since 


The trustee, being under a duty to make the trust property produc- 
tive, ordinarily has the power to lease realty; ‘** difficulties arise only 
in regard to the length of the lease. While the trustee should not 
execute a lease which will extend beyond the probable time for termina- 
tion, a court of equity will authorize a lease of longer duration if the 
purposes of the trust would otherwise be defeated.‘** In Montgomery 
Ward & Co. v. Norton’s Trustee,'** the trust was to terminate 21 years 
after the death of the testator’s descendants living at the time of his 
decease. In 1933 the trustee desired to lease for 20 years with an 
option to renew for a like period. Although the life expectancy of some 
of the descendants was over 20 years, it could not be ascertained with 
certainty whether the trust would be in existence at the expiration of the 
lease, if the latter were renewed. The court held that under the circum- 
stances the lease was reasonable. Present difficulties in obtaining ade- 
quate rental support the court’s refusal to stress the possibility of the 
lease enduring beyond the trust. City Bank Farmers Trust Co. v. 
Smith *** involved a New York statute limiting the power to lease to 
five years or for a longer period with approval of the court.**’ On re- 
quest for instructions, it was held that modification of the rental under 
an existing lease was, in effect, a new lease and required court approval, 
since it had more than five years to run. As the amount of rent is a vital 
factor in determining the propriety of a lease, any change in that amount 
should also require court approval. 

Courts have been much more reluctant to imply a power to mortgage 
trust realty.'** Ordinarily the inclusion of a power of sale without more 
does not entitle the trustee to give a mortgage.**® In Jackson v. 


it did not appear that the property had any ready market. RESTATEMENT, TRUSTS 
(Tent. Draft No. 3) § 184, provides that a trustee may sell unless forbidden by the 
terms of the trust; id. (Tent. Draft No. 2, 1931) § 163, provides for deviation if 
otherwise the accomplishment of the purposes of the trust will be defeated or sub- 
stantially impaired. On power of sale as including power to exchange, see Note 
(1929) 63 A. L. R. 1003; on power to sell for credit, see Notes (1930) 30 Cor. L. 
Rev. 870, (1934) 43 YALE L. J. 1162. 

1383 See BocerT, TrusTS (1921) § 90; 2 PERRY, TRUSTS AND TRUSTEES § 484. 

134 Russell v. Russell, 109 Conn. 187, 145 Atl. 648 (1929) ; cf. Denegre v. Walker, 
214 Ill. 113, 73 N. E. 409 (1905) ; Waddell v. United Cigar Stores, 195 N. C. 434, 
142 S. E. 585 (1928), (1928) 7 N. C. L. Rev. 94; Notes (1929) 38 YALE L. J. 794, 
(1929) 61 A. L. R. 1368. 

185 255 Ky. 244, 73 S. W.(2d) 41 (1934). 

186 263 N. Y. 292, 189 N. E. 222 (1934), aff'd om rehearing, 264 N. Y. 396, 
1g1 N.E. 217 (1934). 

187 N. Y. REAL Prop. Law (1923) § 106. 

188 RESTATEMENT, Trusts (Tent. Draft No. 3) § 185, provides that the trustee 
cannot mortgage or pledge the trust property unless power is conferred by the 
terms of the trust. See also Bocert, Trusts § 89; 2 PERRY, TRUSTS AND TRUSTEES 
§ 768. In Platt v. Jones, 145 Ore. 310, 26 P.(2d) 554 (1933), it was held that the 
court could not authorize a trustee to mortgage where the trust was to terminate 
shortly, indebtedness was not properly incurred, and the refunding would have been 
unnecessary had the trustee performed his duties. 

189 Some jurisdictions uphold the existence of the power on the theory that the 
mortgage is no more than a conditional sale. McCreary v. Bomberger, 151 Pa. 323, 
24 Atl. 1066 (1892); Steifel & Pfeifer v. Clark, 9 Baxt. 466 (Tenn. 1876). See 
Notes (1929) 63 A. L. R. 795, (1931) 72 A. L. R. 158, (1934) 92 A. L. R. 882. 
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Templin ‘*° a trustee “ with full power to rent or sell any of said trust 
property . . .” mortgaged property to obtain money to make repairs 
and pay taxes.’*t The court held that the mortgage was void. In view 
of the purpose for which the money was required, a different result might 
well have been reached; at least, the court should have considered the 
wisdom of sacrificing the property as compared with borrowing money 
to make it productive.'*? 

Deviation from the Terms of a Trust.** Decreased return from 
other sources of income during recent years has rendered acute the 
position of beneficiaries whose enjoyment of an interest in the trust is 
postponed by its provisions. To meet this situation courts have been 
liberal in allowing deviation from the terms of the trust.‘** Thus in 
Zinsmeister’s Trustee v. Long ‘** the trust contained a gift of income 
to the three children of the settlor’s daughter from the date of her death 
until they should attain the age of 30, when they were to receive the 
principal. The income was to be accumulated during the daughter’s life 
unless her husband should die or, through age or disability, become 
unable to follow his profession, in which case she was to receive the 
income. The husband’s earnings fell off, and the wife sought to have 
the income paid to her. The court allowed advances to her for her 
own benefit and that of the children.1*® The allowance to the wife seems 
questionable, since her interest was contingent and the advance was at 
the expense of the other beneficiaries; ‘** the loss of earning power of 
the husband was not such disability as would meet the terms of the 
gift to her.‘** The solution of making advances to the children alone 
is not completely satisfactory, however, since an injury to the wife 
would result if the income later became payable to her. The necessity 
of compromise between the interests may justify the decision, especially 
in view of the relationship of the beneficiaries. 


140 66 S. W.(2d) 666 (Tex. Comm. App. 1933), (1934) 12 Tex. L. REv. 526. 
141 See opinion of the lower court, 40 S. W.(2d) 958 (Tex. Civ. App. 1931). 
142 Cf. Bell v. Bell, 39 P.(2d) 629 (Ariz. 1934) ; Shirkey v. Kirby, 110 Va. 455, 

66 S. E. 40 (1909) ; Lueft v. Lueft, 129 Wis. 534, 109 N. W. 652 (1906). Although 

the mortgage is void, the trustee is entitled to a lien upon the trust property to 

the extent that the amount borrowed was used for the benefit of the beneficiary. 

Rushworth v. Powers, 149 Misc. 401, 267 N. Y. Supp. 328 (Sup. Ct. 1933). 

143 See Scott, Deviation from the Terms of a Trust (1931) 44 Harv. L. REv. 
1025; RESTATEMENT, Trusts (Tent. Draft No. 2) § 163; Notes (1931) 31 Cor. L. 
REv. 852, (1930) 78 U. or Pa. L. Rev. 1000, (1932) 77 A. L. R. 971. The most 
important recent case on this question is Matter of Pulitzer, 139 Misc. 575, 249 
N. Y. Supp. 87 (Surr. Ct. 1931), (1931) 29 Mic. L. Rev. 950, (1931) 8 N. Y. 
U. L. Q. Rev. 698, aff'd, 237 App. Div. 808, 260 N. Y. Supp. 975 (1st Dept. 1932). 

144 See, e.g., Matter of Kelly, 149 Misc. 121, 267 N. Y. Supp. 487 (Surr. Ct. 
1933); N. Y. Pers. Prop. Law (1909) § 17. 

145 250 Ky. 50, 61 S. W.(2d) 887 (1933). 

146 The court based its holding in part upon construction of the instrument. 

147 See Note (1925) 39 A. L. R. 40; cf. Fidelity Union Trust Co. v. J. R. Shanley 
Estate Co., 113 N: J. Eq. 562, 167 Atl. 865 (Ch. 1933), (1934) 33 Micu. L. REv. 143, 
(1934) 9 Wis. L. REv. 206. 

148 Cf. Hudson County Nat. Bank v. Flora, 114 N. J. Eq. 135, 168 Atl. 241 


(Ch. 1933). 
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2. Duties of Trustees 


Duty of Loyalty. Constant temptation to use trust property for a 
trustee’s own profit led to a stringent rule that any suggestion of self- 
dealing by a trustee would render a transaction voidable.1*® The rise 
of the corporate fiduciary has resulted in statutory relaxation of the 
rule in regard to the purchase of investments and the depositing of 
funds.’°° The degree of self-interest requisite to make a transaction 
improper is not clearly defined.1** In a recent Michigan case a trustee 
invested trust money in a contract owned by a debtor of a bank of which 
the trustee was cashier, and the money paid for the contract was applied 
to the debt. The trustee was held liable when the contract later became 
worthless, since he acted in the interest of the bank and not of the trust.'*? 
The security purchased was of such character that the trustee’s liability 
might well have been based upon negligence, and whether the court 
would have reached the same result had this factor been absent is prob- 
lematical. The case indicates, however, the danger to the trustee of any 
possibility of conflict of interest. However well defined the rule that a 
trustee may not purchase property from the trust,’** when the cir- 
cumstances require, an equity court will allow an exception. Thus in 
Malone’s Guardian ad litem v. Malone,!** the executrix of an insolvent 
estate was permitted to purchase estate property for herself, pursuant 
to a plan to liquidate a mortgage on the property, to which all those 
interested consented except a lunatic who had sponsored the plan before 
his disability. Since the plan was apparently fair and it appeared that 
action so favorable to the estate could not be effected otherwise, the 
decision seems unobjectionable.’** 


149 In re Trusteeship of Siberts, 216 Iowa 336, 249 N. W. 196 (1933); In re 
Riordan, 216 Iowa 1138, 248 N. W. 21 (1933); Smith v. Tolversen, 190 Minn. 410, 
252 N. W. 423 (1934); Matter of Peck, 152 Misc. 315, 273 N. Y. Supp. 552 (Surr. 
Ct. 1934). Where a statute provided that a trust company could invest in securities 
“then held by it, or then specially procured by it ”, the court, construing “ held ” 
strictly, decided that the statute did not apply to securities owned by the trustee. 
Kelly v. First Minneapolis Trust Co., 178 Minn. 215, 226 N. W. 696 (1929), (1930) 
14 Minn. L. Rev. 308. For a statement of the policy behind the rule, see Meinhard 
v. Salmon, 249 N. Y. 458, 464, 164 N. E. 545, 546 (1928). 

150 See note 162, infra. 

151 A sale by a trustee to a corporation which he controls has been held voidable. 
Otier v. Neiman, 96 Misc. 481, 160 N. Y. Supp. 610 (Sup. Ct. 1916); Skinnel v. 
Mahoney, 197 App. Div. 808, 189 N. Y. Supp. 845 (2d Dept. 1921). But cf. Cornet 
v. Cornet, 269 Mo. 298, 190 S. W. 333 (1916), where a loan to a company which 
the trustee and another owned was held proper, the court relying upon the cor- 
porate entity. 

152 Appeal of Cobb, 267 Mich. 309, 255 N. W. 199 (1934). The same result was 
reached in Ottawa Banking & Trust Co. v. Crookston State Bank, 185 Minn. 22, 
239 N. W. 666 (1931), where a guardian purchased a mortgage from a bank of 
which he was president and general manager. 

153 See 1 Perry, TRUSTS AND TRUSTEES § 195. Nor may he buy at a sale 
brought about by a third person. See Note (1932) 77 A. L. R. 1513. 

154 255 Ky. 210, 73 S. W.(2d) 38 (1934). 

155 Cf. In re Estate of Holley, 211 lowa 77, 232 N. W. 807 (1930), (1931) 29 
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Duty to Keep the Property Separate. Harsh results are sometimes 
reached by a strict application of this rule. In First Nat. Bank of 
Paterson v. Jersey Central Power & Light Co.,°* a trustee under a 
corporate mortgage mingled $818,000 of trust money with $9,000 of 
another trust fund. The greater part was distributed to the bondholders, 
but with $40,000 still unpaid the depositary failed and the court, relying 
on a statute which affirmed the duty not to mingle,’®’ held the trustee 
liable. The policy in favor of keeping the property separate should 
give way in a situation of this sort when no bad faith or negligence is 
shown and the money is mingled with that of another trust.°* The 
decision of In re Pfister’s Estate,!°° however, seems overlenient. The 
court held that the mere fact of mingling with his own property was not 
sufficient to render an administrator liable for the net value of the estate 
coming into his hands when no bad faith was shown and loss to the es- 
tate was due to widespread depreciation of values. As a deterrent, a 
strict rule may be desirable, but the danger from mingling arises most 
often when the trustee either fails to earmark,’®° or mingles with prop- 
erty which he regards as his own; a mingling with other trust moneys 
should receive different treatment. 

Closely analogous is the problem of deposit by corporate fiduciaries 
with their own banking departments,’ expressly allowed in some states 
by statute.*°? Such permission confers a privilege which an individual 
trustee does not possess, but against this factor may be weighed the 


Micu. L. Rev. 952, where the court refused to allow the trustees’ application to sell 
trust property to themselves and the husband of a trustee when the beneficiaries 
were not all swé juris and consenting. The beneficiaries may always void the sale, 
and it makes no difference that a full consideration was paid. See 1 Perry, 
Trusts AND TRUSTEES § 195. Nor does court authorization bar them. Linsley v. 
Strong, 149 Iowa 690, 126 N. W. 941 (1910). . 

156 yr5 N. J. Eq. 242, 170 Atl. 209 (Ch. 1934). 

157 N. J. Comp. Strat. (1911) p. 5658, § 7. A clause provided that the trustee 
should not be liable except for bad faith, but the court said that violation of the 
statutory duty constituted bad faith. The words of the statute would seem to 
apply only to mingling with the trust company’s own funds. 

158 The tendency to apply a strict rule, however, is shown by In re Yost’s 
Estate, 175 Atl. 383 (Pa. 1934), the court holding that where a trustee in good 
faith took title as an individual, the beneficiary had an option either to accept the 
transaction or to hold the trustee for the amount paid. See also Duncan v. William- 
son, 74 S. W.(2d) 215 (Tenn. App. 1933); Jn re Wittwer’s Estate, 257 N. W. 626 
(Wis. 1934). 

159 255 N. W. 911, modified, 256 N. W. 245 (Wis. 1934). 

160 Estate of Hinkel, 218 Cal. 614, 24 P.(2d) 778 (1933). In Matter of Siden- 
berg, 147 Misc. 742, 264 N. Y. Supp. 704 (Surr. Ct. 1933), authority to retain a 
large unit of realty was held sufficient to excuse the trustee from making a physical 
separation of the property of several trusts. 

161 See Whitmore, Self-Deposit by Trust Companies of Fiduciary Funds (1934) 
12 N. C. L. Rev. 350; Notes (1931) 44 Harv. L. Rev. 1281, (1933) 31 Mica. 
L. REv. 532. The cases are in conflict. A few allow it without statutory authoriza- 
tion. See, e.g., Hayward v. Plant, 98 Conn. 374, 119 Atl. 341 (1923); cf. Ex parte 
Michie, 167 S. C. 1, 165 S. E. 359 (1932), (1933) 17 Munn. L. REv. 318. Contra: 
Glidden v. Gutelius, 96 Fla. 834, 119 So. 140 (1928). 

162 See, e.g., N. Y. BANKinc LAw (1933) § 188(7); Onto Gen. Cope (Page, 
1926) § 710-165; McDonald v. Fulton, 125 Ohio St. 507, 182 N. E. 504 (1932). 
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possibility that greater care is required of a corporate fiduciary.*** In 
Ghingher v. O’Connell *** a corporate trustee made deposits in its own 
banking department and later became insolvent. The court said that 
it was proper so to deposit and that a debtor-creditor relationship 
arose, but nevertheless held the trustee liable because of the self-interest 
and lack of court authorization. If the deposit was proper, the trustee 
should not have been liable unless negligent in the choice of a deposi- 
tary.1° If self-interest was the important factor,’** the deposit was 
improper; the bank as depositary must have known that itself as trustee 
was committing a breach of trust, and so took as constructive trustee 
rather than as creditor. But in any case, when the bank fails the bene- 
ficiary must trace the funds in order to receive a priority. 


3. Trust Investments 


The most important duty of the trustee is to keep the property in- 
vested in securities which will provide the greatest degree of safety 
commensurate with an adequate income. Statutes usually prescribe 
what investments are proper, but under some circumstances “ legals ” 
may be improper. Furthermore, limitations or specific authorizations 
in the trust instrument must be heeded. Particularly perplexing in 
recent years has been the problem of conversion of once proper invest- 
ments in a falling market. The principles of law governing trust invest- 
ments are relatively simple; provided that the trustee has heeded the 
requirements of the statute and the instrument, his liability is based 
upon negligence. The difficulty comes in determining whether, under 
the particular facts, he has acted negligently. 

What are Proper®’ The effect of an investment which is not within 
the statutory requirements is not entirely clear. Some courts treat the 
legislation as mandatory and hold the trustee negligent as a matter of 


163 See Matter of Clark, 136 Misc. 881, 889, 242 N. Y. Supp. 210, 220 (Surr. 
Ct. 1930). But see Linnard’s Estate, 299 Pa. 32, 39, 148 Atl. 912, 914 (1930). 
The principal argument in favor of allowing self-deposit is one of convenience. It 
has also been suggested that when the testator appoints a corporate trustee it must 
be his intention that it deposit with itself. See Note (1930) 16 VA. L. REv. 392, 399. 
It is clear that the trust instrument may authorize self-deposit. Worcester Bank & 
Trust Co. v. Nordblom, 285 Mass. 22, 188 N. E. 492 (1933). 

164 165 Md. 267, 167 Atl. 184 (1933). 

165 See First & Citizens Nat. Bank v. Corporation Comm., 201 N. C. 381, 160 
S. E. 360 (1931). But see Note (1933) 31 Micu. L. Rev. 532, where a strong 
argument is made for liability on the ground that the deposit is special even if 
proper, thus giving a preference. Although it may be true that a benefit is con- 
ferred upon the trust company which should be strictly confined, nevertheless once 
the deposit is declared proper, giving a preference by holding it special would 
react to the injury of other depositors. 

166 The argument that there is no self-interest involved, since it is the banking 
department which makes the profit on the deposit, is obviously unsound. 

167 In recent years there has been a considerable amount of periodical literature 
on the subject. See Robinson and Robinson, Trustee’s Investments in Massachu- 
setts (1934) 14 B. U. L. Rev. 88; Grimm, Legal Investments for Trust Funds in 
Missouri (1929) 14 Sr. Louis L. Rev. 277; Whitaker, The Problem of Legal In- 
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law for failing to comply.*®* Even court authorization will not protect 
him.**® The rule has the merit of certainty; a trustee may know that 
if he invests in unauthorized securities he becomes an insurer. Such 
stringency tends to discourage an independent exercise of judgment by 
the trustee, but usually proper investments are numerous enough to 
require more than a merely perfunctory discretion, and the statutes 
are always subject to the terms of the instrument. It has been suggested 
that the result of the statutes is only to place upon the trustee the 
burden of showing that the investments were, in fact, proper.17° But 
since in the ordinary case the burden is upon the trustee to show that 
his accounting should be allowed, under this interpretation the effect 
of the statutes would be only advisory. 

Investment in mortgage participation certificates has recently brought 
forth considerable litigation in the lower New York courts.‘7 In 
Matter of Flint *** the trust was to terminate when the beneficiary at- 
tained the age of 45. The trustee invested in mortgage participations, 
all of which depreciated and some of which were not matured at the date 
of termination of the trust. The Appellate Division held that, since at 
the time the securities were purchased they had a ready market, the 
trustee was not negligent even though the maturity dates were beyond 
the term of the trust. The unmarketable character of mortgage partici- 
pations has led to frequent judicial consideration of the propriety of those 
maturing after termination. The cases indicate that the courts, cog- 
nizant of the popularity of such investments for trusts, have been un- 
willing to impose liability for losses due to collapse of the real 
estate market."* 


vestments for Trust Funds (1934) 8 Tempe L. Q. 473; Freifield, Investment of 
Trust Funds (1931) 5 U. or Cin. L. Rev. 1; Legis. (1934) 47 Harv. L. REv. 510. 
See also (1929) 14 Convey. 84, pointing out ‘that the restriction upon trust invest- 
ments of the usual type may have an economically bad effect in keeping money 
from industrial uses. 

168 Estate of Fouks, 213 Wis. 550, 252 N. W. 160 (1934) ; Schroeder v. American 
Nat. Red Cross, 254 N. W. 371 (Wis. 1934). But cf. In re Cook’s Trust Estate, 171 
Atl. 730 (Del. Ch. 1934). 

169 Stokes v. Tumulty, 74 S. W.(2d) 417 (Tex. Civ. App. 1934). 

170 See In re Cook’s Trust Estate, 171 Atl. 730 (Del. Ch. 1934). 

171 See Simpson, Participation Certificates Permitting Substitution of Securities 
as Legal Investments for Trust Funds (1930) 7 N. Y. U. L. Q. Rev. 950; Notes 
(1934) 34 Cor. L. Rev. 663, (1932) 41 YALE L. J. 455. 

172 240 App. Div. 217, 269 N. Y. Supp. 470 (2d Dept. 1934), (1934) 8 St. 
Jouns L. REv. 373, rev’g 148 Misc. 474, 266 N. Y. Supp. 392 (Surr. Ct. 1933), (1933) 
33 Cor. L. Rev. 1270, (1934) 18 Munn. L. Rev. 237. Accord: Marczak v. Brooklyn 
City R. R., 237 App. Div. 841, 261 N. Y. Supp. 915 (2d Dept. 1932), aff’d, 262 N. Y. 
473, 188 N. E. 25 (1933). But cf. Matter of Blake, 146 Misc. 780, 263 N. Y. Supp. 
310 (Surr. Ct. 1933). 

173 In Matter of Frazer, 150 Misc. 43, 268 N. Y. Supp. 477 (Surr. Ct. 1933), 
the court upheld a trustee’s investment in mortgage participations, although not 
liquid, on the ground that they were “ legals ” and that a mere showing of no— 
market did not render them improper. And in Matter of Jacobs, 152 Misc. 139, 273 
N. Y. Supp. 279 (Surr. Ct. 1934), the fact that the mortgages would not mature 
until after termination was held not sufficient to make them improper, but the 
trustee was held liable for the loss in value for failing to convert promptly at 
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The problem of whether guaranteed mortgage certificates are proper 
under the statutory provision permitting investment in shares of bonds 
and mortgages *** has recently arisen in New York. Although the court 
of appeals has held that the interest of the certificate holder in the mort- 
gages is only that of pledgee,’’* investment therein has been upheld. The 
basis of propriety is the fact that bonds and mortgages are the security ,1”° 
but the power of substitution takes out of the trustee’s hands control over 
the trust investment. That this involves a degree of delegation is clear. 
And ordinarily a trustee will not be permitted to entrust control to some- 
one else.'7” Matter of Nix *"* discussed the problem, but was content to 
rely upon practice long established at the time the statute was enacted, 
and upon the opinion of the Attorney General that they were proper.!7® 
In view of the large amount of trust funds invested in these securities 
the possibility of a contrary holding is remote. 

Clauses in a trust instrument frequently relieve the trustee of many 
of the strict rules with which the law has clothed the office. Thus in 
Matter of Balfe,®° where a corporate trustee was given broad power to 
invest regardless of self-interest, it was held not liable for depreciation 
of investments in its own securities and that of an affiliated corporation. 
But broad powers will be strictly construed,’** and will not excuse the 
trustee when he makes an imprudent investment. In Jongers v. First 
Trust & Deposit Co.,** a trust company and the son-in-law of the 
settlor were trustees with “ absolute and uncontrolled discretion ” in 
investing. With the permission of the settlor, who was also the life 
tenant, $100,000 was lent to the son-in-law. The court held that the 
trust company was liable on the ground the investment was improper. 


termination. In Matter of Froelich, 150 Misc. 371, 269 N. Y. Supp. 541 (Surr. Ct. 
1934), the trustee invested in participations maturing after the time for termina- 
tion, but secured a guaranty of repayment at the end of the trust and was held not 
liable, although the guaranty failed because of a moratorium. In Matter of De 
Winter, 154 Misc. 50, 276 N. Y. Supp. 576 (Surr. Ct. 1934), an investment of the 
whole of a $15,000 trust fund in a certificate in March, 1931, was upheld, although 
maturity was after October, 1934, when the trust was to terminate. 

174 N, Y. Banxinc Law (1933) § 188(7). This section, unlike N. Y. Dec. Est. 
Law (1934) § 111, and N. Y. Pers. Prop. LAw (1934) § 21, does not prohibit self- 
dealing by the trustee. See Matter of Flint, 240 App. Div. 217, 225, 269 N. Y. Supp. 
470, 479 (2d Dept. 1934). A corporate trustee may allot its own mortgage partici- 
pations among its trusts and shift from trust to trust without becoming guarantor 
of the investment. 

175 Matter of People (Title & Mortgage Guarantee Co. of Buffalo), 264 N. Y. 
69, 88, 190 N. E. 153, 159 (1934). 

176 Matter of Alexander, 152 Misc. 354, 273 N. Y. Supp. 984 (Surr. Ct. 1934), 
(1934) 34 Cor. L. Rev. 1376. 

177 See RESTATEMENT, Trusts (Tent. Draft No. 3) § 166; Bocert, Trusts § 95; 
1 Perry, TRUSTS AND TRUSTEES § 402. 

178 154 Misc. 61, 276 N. Y. Supp. 823 (Sup. Ct. 1934). 

179 Ops. Atr’y GEN. 211 (1928). Although sqme of the cases cited in note 173, 
supra, involved similar investments, the courts did not consider the delegation 
question. 

180 152 Misc. 739, 274 N. Y. Supp. 284 (Surr. Ct. 1934). 

181 See, e.g., Equitable Trust Co. v. Snader, 174 Atl. 132 (Del. Ch. 1934). 

182 147 Misc. 260, 263 N. Y. Supp. 619 (Sup. Ct. 1932). 
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The permission of the settlor created an estoppel as to her but could 
not bind the remainderman, whose interest was indefeasible since the 
trust was irrevocable. 

In contrast is the broad construction of limitations upon invest- 
ments.'** Thus in Gibson’s Trustees ‘** the instrument directed that 
the trustees reinvest in lands in Fife and hold the same for all time. 
This became inexpedient, and the trustee petitioned the court for power 
to make investments which the statute authorized “ unless specially pro- 
hibited ”. The court held that “ specially prohibited ” was equivalent 
to “ unless expressly forbidden ”, and allowed the investment. Similarly 
in Matter of City Bank Farmers Trust Co.1** authority to invest only in 
guaranteed mortgages was held to authorize guaranteed mortgage par- 
ticipations, although not investment in an unguaranteed mortgage. 
The basis of the decision was that there was a specific requirement 
of guaranty which had to be met, but that participations, although 
not provided for, were proper because legal and not specifically pro- 
hibited. 

Questions arise upon an authorization to retain investments which are 
not “legals” when their character is somewhat changed by a reor- 
ganization of the capital structure of the corporation. In Hewitt v. 
Hewitt 1** the settlor authorized retention of corporate stock. A holding 
company acquired control of the corporation and exchanged its own 
shares for the original stock, and the court held that the trustees were 
not authorized to retain the new security. Such a result is to be dis- 
tinguished from that in Moeller v. English **" where the testator left 
stock in a brewing company in trust with a provision that the trustee 
should not sell or exchange it. The company planned to reorganize, 
create a new corporation and buy the assets of the old by giving ten 
shares of new stock for each old share, without any change in powers 
or proportionate capital holdings. The court held that the trustee might 


183 But in Matter of Morris, 153 Misc. 905, 276 N. Y. Supp. 254 (Surr. Ct. 
1934), authorization to invest “in safe and stable interest bearing securities, and in 
such manner as will best serve the interests of my said children ”, was held not to 
permit investment in shares of stock. See also Matter of Doblin, 152 Misc. 406, 
273 N. Y. Supp. 712 (Surr. Ct. 1934). An authorization to sell and convert into 
cash ali property contained provisions that the “same shall be deposited” with a 
trust company as trustee to pay over the “income from the amount so deposited 
to my daughter”, and that upon the daughter’s death the trustee should “ pay 
over the amount then on deposit with increase to my executors. . . .” The trustee 
invested in mortgage participations. The court held that there was no authority 
to invest, emphasizing the word “ deposit ”, translating “income ” into “ interest ”, 
and disregarding “increase”. Matter of Trimbey, 151 Misc. 37, 271 N. Y. Supp. 
703 (Surr. Ct. 1934). 

184 [1933] Scots L. T. 166, (1933) 45 JuRm. Rev. 181. 

185 N. Y. L. J., Jan. 2, 1935, at 19 (Surr. Ct.). 

186 413 N. J. Eq. 299, 166 Atl. 528 (Ch. 1931). Cf. Mertz v. Guaranty Trust 
Co., 247 N. Y. 137, 159 N. E. 888 (1928). 

187 118 Conn. 509, 173 Atl. 389 (1934). Cf. Anderson v. Bean, 272 Mass. 432, 


172 N. E. 647 (1930). 


4 
ii 
| 
i 
\ ‘ 


1935] DEVELOPMENTS — TRUSTS 1189 


participate and accept the exchange. In this case there was a change 
of form only, the character of the investment remaining the same,'** 
while in the Hewitt case there was a surrender of part of the interest 
in the old corporation for an interest in other corporations controlled 
by the company, as well as an investment in a company whose business 
was of a different character. 

Duty to Convert Investments.1*° Courts have seemed reluctant to 
hold trustees liable in depression years for depreciation in their invest- 
ments, and have refused to determine that at any one point in a falling 
market the trustee should have sold. Thus in the recent case of In re 
Westfield Trust ‘°° high grade securities were received with authority 
to retain, the inventory value being $46,000 at the testator’s death in 
February, 1929. In October, 1929, their value reached $71,000, dropped 
in the crash to $33,000, recovered to $62,000 in April, 1930, and declined 
steadily to $3,000 in 1932. At the time of the account they had a 
value of approximately $9,000. The lower court held that the trustees 
were liable for the loss from the inventory price since, although they 
should not be held to a duty to sell at the peak in 1929, the collapse was 
sufficient warning so that they should have sold in 1930 when the price 
topped the original inventory value.’*' But the court of errors and 
appeals reversed, taking the view that the trustees were not negligent. 
A further example of the benevolent treatment is Matter of Balfe,1* 
where a trustee holding its own securities and those of an affiliate was 
held not liable when its stock dropped from $151 and $106 per share to 
$75%, and from $944 and $30 to 75 cents. Where the trustee has 
been derelict in some other duty, however, courts are more ready to 
find liability. Thus an investment in mortgage participations not due 
until after termination was not sufficient to make the trustee liable, 
but when they depreciated from the date of termination to the time of 


188 In Matter of City Bank Farmers Trust Co., N. Y. L. J., Jan. 2, 1935, at 
19 (Surr. Ct.), a mortgage which the testator had owned was extended by the trustee, 
and the court held that there was only a retention of the testator’s investment. 

189 On the general subject of conversion, see Bogert, The Trustee’s Duty with 
Regard to Conversion of Investments (1933) 1 U. or Cut. L. Rev. 28; Wright, 
The Measure of the Trustee’s Liability for Improper Investments (1932) 80 U. oF 
Pa. L. Rev. 1105; Notes (1930) 30 Cot. L. Rev. 1166, (1930) 79 U. oF Pa. L. Rev. 
77, (1932) 77 A. L. R. 505. The classic statement of the trustee’s duty with regard 
to investments in Harvard College v. Amory, 9 Pick. 446, 461 (Mass. 1830), is 
reiterated in Roulston v. Roulston, 285 Mass. 489, 491, 189 N. E. 619 (1934): 
“ All that can be required of a trustee to invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. He is to observe how men of prudence, 
discretion and intelligence manage their own affairs, not in regard to speculation, 
but in regard to the permanent disposition of their funds, considering the probable 
income, as well as the probable safety of the capital to be invested.” 

190 776 Atl. ror (N. J. 1935). 

191 Sub nom. In re Cross, 115 N. J. Eq. 611, 172 Atl. 212 (Ch. 1934). The 
same court, in Harris v. Guarantee Trust Co., 115 N. J. Eq. 602, 172 Atl. 209 (Ch. 
1934), refused to hold a trustee liable for retaining stock in a land development 
company through the boom years of 1926-27. 

192 152 Misc. 739, 274 N. Y. Supp. 284 (Surr. Ct. 1934). 


| 
| 
i 
q 
| 


1190 HARVARD LAW REVIEW [Vol. 48 


the accounting, six months later, the trustee was held liable for not 
having liquidated them promptly on termination.’ 

Diversification. A reasonable requirement in the interests of prudence 
is that there be sufficient diversification,’®* and yet there is surprisingly 
little authority on the question. Several Massachusetts cases have 
enunciated the rule,’® and in First Nat. Bank of Boston v. Trues- 
dale Hospital *®** the problem was again presented. The testator left 
stock and declared that one quarter, and in no case less than $500,000, 
should become a permanent trust fund for the hospital. In May, 1931, 
shares of the value of $500,000 were set aside and although they suffered 
a considerable depreciation in market value had been held ever since. 
The hospital claimed inter alia that the trustee was surchargeable 
for failure to diversify the investment. The court held that, although 
the language of the will was not mandatory,’®*’ it showed an intention 
that this stock remain the corpus of the trust and also that the lack of 
diversification had not caused the loss, since other proper investments 
declined even more in value. Although the words of the will, if not 
mandatory, should not relieve the trustee of the duty to diversify, the 
court properly considered them in determining the question of whether 
the trustee acted prudently. The requirement of diversification is 
essentially only a particular expression of the general duty of a trustee 
to act prudently,’®* and should not by rigid enforcement give rise to an 
absolute liability.1°® The holding that no damage resulted because the 


193 Matter of Jacobs, 152 Misc. 139, 273 N. Y. Supp. 279 (Surr. Ct. 1934). The 
attitude of the courts in these cases is expressed by Surrogate Slater in refusing to 
hold a trustee liable for not selling at peak prices in Matter of Winburn, 140 Misc. 
18, 22, 249 N. Y. Supp. 758, 763 (1931): “ There is no need for executors to jettison 
worth-while stocks during a financial panic.” 

194 See RESTATEMENT, Trusts (Tent. Draft No. 4, 1933) § 220; 1 Perry, TRustTs 
AND TRUSTEES § 459. 

195 Dickinson, Appellant, 152 Mass. 184, 25 N. E. 99 (1890) ; Davis, Appellant, 
183 Mass. 499, 67 N. E. 604 (1903). It is not clear from the New York cases 
whether the rule exists. In Matter of Berney, N. Y. L. J., Nov. 2, 1932, at 1898 
(Surr. Ct.), a trustee was held not liable for investing $100,000 of a $260,000 res in 
a mortgage participation. In Matter of De Winter, 154 Misc. 50, 276 N. Y. Supp. 
576 (Surr. Ct. 1934), the whole investment was in a guaranteed mortgage and the 
court did not discuss diversification. In Matter of Froelich, 150 Misc. 371, 269 
N. Y. Supp. 541 (Surr. Ct. 1934), the court refused to pass on the question, saying 
that since the whole res amounted to only $1,000, there would be no reason to 
diversify. In Matter of Jacobs, 152 Misc. 139, 273 N. Y. Supp. 279 (Surr. Ct. 1934), 
the court said that there should have been diversification, but refused to hold the 
trustee liable. In Matter of Flint, 240 App. Div. 217, 269 N. Y. Supp. 470 (2d Dept. 
1934), the court held that investing everything in mortgage participations was not 
a failure to diversify. The requirement seems to have been in the mind of the 
court in Durant v. Crowley, 197 App. Div. 540, 189 N. Y. Supp. 385 (1st Dept. 1921), 
aff'd, 234 N. Y. 581, 138 N. E. 455 (1922), but the investment was clearly bad on 
other grounds. 
< way. N. E. 150 (Mass. 1934), (1934) 48 Harv. L. Rev. 347, (1935) 21 VA. 

197 The’ trust instrument may dispense with the duty to diversify. Old Colony 
Trust Co. v. Shaw, 261 Mass. 158, 158 N. E. 530 (1927). 

198 See RESTATEMENT, Trusts (Tent. Draft No. 4) § 220, comment c. 

199 But cf. In re Salmon, 42 Ch. D. 351 (1889). 
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majority of stocks declined even more seems sensible. The risk to be 
guarded against by diversification is individual collapse rather than 
general decline.” 


4. Successive Beneficiaries 


Two principles operative in the early stages of trust administration 
raise problems in determining what constitutes income. Ordinarily 
when property is left in trust under a general residuary clause, the life ‘ 
tenant is entitled to income from the date of the testator’s death.* } 
However, before administration is completed and the property turned 
over to the trustee as a corpus, some income may have accrued from 
sources which the testator did not contemplate as remaining part of the 4 
trust res. If the property was not intended to be enjoyed in specie, i 
before conversion takes place the life tenant is entitled to an equitable : 
income based upon the property’s value at the death of the testator and , 
not the actual income produced.*°? In Gaede v. Carroll *°* the testator : 
authorized his trustee to continue his business for two years. Large $ 
profits were realized before sale and before the establishment of the j 


trust. The court held that the life tenant was entitled to none of 
the profits as such. The question is one of intention, and since by the 
terms of the instrument there was no immediate duty to sell and no 
compelling indication as to how the testator intended income to be : 
computed, the court might well have allowed the profits to go to the . 
life tenant, the postponement of conversion being sufficient to take the 
case out of the rule of Howe v. Earl of Dartmouth.2* Such treatment 
is common, however, in cases where the testator had an interest in a 
partnership which by its terms continued six months after his death. 
Courts continue to split as to whether profits during that period are 
income.?°° The rule allowing the beneficiary an equitable interest upon 
an estimated value of the property at the time of the testator’s death 


200 But cf. (1934) 48 Harv. L. Rev. 347. RestaTeEMENT, Trusts (Tent. Draft 
No. 4) § 220, comment h, would seem to hold the trustee for the value at the time 
when he should have diversified. 

201 Commercial Trust Co. v. Gould, 105 N. J. Eq. 727, 149 Atl. 590 (Ch. 1930) ; 
Matter of Lord, 134 Misc. 198, 236 N. Y. Supp. 136 (Surr. Ct. 1929). Contra: 
White v. Chaplin, 84 N. H. 208, 148 Atl. 21 (1929). 

(Ch Lg is known as the ‘rule in Howe v. Earl of Dartmouth, 7 Ves. 137 
1802 

203 114 N. J. Eq. 524, 169 Atl. 172 (1933), (1934) 43 YALE L. J. 838. Accord: 
Edwards v. Edwards, 183 Mass. 581, 67 N. E. 658 (1903) ; Lawrence v. Littlefield, 3 
215 N. Y. 561, 109 N. E. 611 (1915). But cf. Green v. Green, 30 N. J. Eq. 451 
(Ch. 1879) ; White v. Chaplin, 84 N. H. 208, 148 Atl. 21 (1929). q 

204 7 Ves. 137 (Ch. 1802). 4 

205 Allowed as income: Buckingham v. Morrison, 136 Ill. 437, 27 N. E. 65 
(1891) ; Heighe v. Littig, 63 Md. 301 (1885). Contra: Mudge v. Parker, 139 Mass. 
153, 29 N. E. 543 (1885). In Matter of Prince, 141 Misc. 600, 252 N. Y. Supp. 908 t 
(Surr. Ct. 1931), modified, 238 App. Div. 843, 855, 262 N. Y. Supp. 785 (2d Dept. f 
1933), (1932) 80 U. or Pa. L. Rev. 606, the court said that all the profits were i 
corpus. 
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seems preferable, since it was probably the settlor’s idea that a rela- 
tively uniform income be produced. Authority to continue the partner- 
ship should not raise an inference that the life tenant is to receive the 
actual income, the probable motive being rather the convenience of 
the other partners. 

There is complete lack of agreement as to the disposition of extraordi- 
nary dividends.2°° The Massachusetts rule of convenience that all 
dividends paid in stock of the corporation are corpus, and all in cash, 
except liquidating dividends, are income, remains strongly intrenched.** 
The Pennsylvania rule requires apportionment of all extraordinary divi- 
dends so as to preserve for the corpus the “ intact value ” of the shares 
and any capital increment, while paying over to the beneficiary entitled 
to income the amount constituting surplus earned during his tenancy.*°® 
The tentative draft of the Restatement contains alternative sections 
stating that the trend is toward the Massachusetts rule.?°® Although 
the question is one of intention,”"° since, as in many other situations, 
there is no way to determine it, divergent presumptions may arise. The 
Massachusetts rule has the clear merit of convenience, while the Penn- 
sylvania rule reaches a more desirable result; expense of litigation under 
the latter may, however, seriously detract from its merit. If courts are 
ever to agree it is quite clear that it must be done by statute.?™ | 

In Estate of Schnur,?\* involving the apportionment of rights to pur- 
chase shares, the court held that under the Pennsylvania rule they were 


206 For recent periodical material, see Isaacs, Principal Quantum or Res? 
(1933) 46 Harv. L. Rev. 776; Harrow, Stock Dividends as Principal or Income in 
the Administration of Trusts (1933) 8 St. Jouns L. Rev. 17; Notes (1930) 44 
Harv. L. Rev. ror, (1931) 10 Tex. L. Rev. 75, (1934) 8 U. or Cin. L. REv. 73, 
(1932) 7 Wasu. L. REv. 359. 

207 Recent examples are: Lloyd v. Lloyd, 341 Ill. 461, 173 N. E. 491 (1930) 
(dividend in stock of another corporation held income), (1931) 8 N. Y. U. L. Q. 
Rev. 689, (1931) 17 VA. L. Rev. 394; Anderson v. Bean, 272 Mass. 432, 172 N. E. 647 
(1930), (1931) 9 Tex. L. Rev. 462 (corporation transferred all shares for stock in 
new corporation) ; In re Joy’s Estate, 247 Mich. 418, 225 N. W. 878 (1929), (1930) 
28 —. . Rev. 468. The leading case for the rule is Minot v. Paine, 99 Mass. 
tor (1868). 

208 See, e.g., Estate of Eilert, 131 Cal. App. 409, 21 P.(2d) 630 (1933) ; Matter 
of Hagen, 262 N. Y. 301, 186 N. E. 792 (1933) (involving a trust created before the 
present statute became effective) ; Estate of Paddock, 213 Wis. 409, 251 N. W. 229 
(1933) ; State ex rel. Coykendal v. Karel, 255 N. W. 132 (Wis. 1934). The leading 
case on the rule is Earp’s Appeal, 28 Pa. 368 (1857). 

209 See RESTATEMENT, Trusts (Tent. Draft No. 4) § 228. 

210 For an interesting case involving interpretation of what the settlor meant 
by “stock dividends” as not including dividends in stock of another corporation, 
see City Bank Farmers Trust Co. v. Ernst, 263 N. Y. 342, 189 N. E. 241 (1934), 
(1934) 43 YALE L. J. 1181. 

211 The Massachusetts rule is accepted in the proposed Uniform Principal and 
Income Act. See HANpBooK or NAT. CONFERENCE OF COMM’RS ON UNIFORM STATE 
Laws (1931) 330. Kentucky seems to allocate all dividends, cash and stock, to the 
person entitled to income when the dividend is declared. Cox v. Gaulbert’s Trustee, 
148 Ky. 407, 147 S. W. 25 (1912). 

212 87 Cal. Dec. 589, 32 P.(2d) 970 (1934), (1934) 8 So. Cat. L. REv. 62, (1934) 
83 U. or Pa. L. Rev. 98. 
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apportionable if their issuance impaired the “ intact value” of the 
corpus, the burden being upon the life tenant to show that no impair- 
ment was caused. Pennsylvania itself apportions rights,?** but in other 
jurisdictions usually following the rule they are considered principal.?** 
Their character is so nearly that of an extraordinary stock dividend that 
a basis for different treatment is hard to find. Massachusetts con- 
sistently treats them as principal.*° If the rights are to purchase stock 
of another company, the same rules should apply as to dividends paid 
in such stock — that is, apportionable in Pennsylvania and treated as 
income in Massachusetts.?*° 

Ordinary dividends are uniformly held to be payable to the life tenant. 
A strict compliance with the Massachusetts rule would require that 
ordinary stock dividends become capital regardless of the fact that they 
represent current earnings and are regularly declared by some cor- 
porations in lieu of cash dividends.*** Consequently whén New York, 
by statute, provided that stock dividends were allocable to principal,”** 
the question of how ordinary stock dividends would be treated arose.**® 
However, Matter of Villard **° decided that they were not within the 
statute, and regarded them as income. Such a result seems proper, since 
an adverse holding would render many securities unproductive, or 
partially so, and thus either cause them to be improper as trust invest- 
ments or result in prejudice to the life tenant.?** 

When interest partially accruing before the death of the life tenant is 
paid thereafter, most courts allow an apportionment between his estate 
and the remainderman.?** And when a dividend has been paid there- 
after it has been held that a conclusive presumption arises that it repre- 
sents earnings ratable day by day during the dividend period so that 
distribution may be made accordingly.2** Any method of apportion- 
ment based on actual date of earnings would involve overcomplicated 
accounting. 


213 Jones v. Integrity Trust Co., 292 Pa. 149, 140 Atl. 862 (1928). Accord: 
Holbrook v. Holbrook, 74 N. H. 201, 66 Atl. 124 (1907). 

214 United States Trust Co. v. Heye, 224 N. Y. 242, 120 N. E. 645 (1918) ; Will 
of Jenkins, 199 Wis. 131, 225 N. W. 733 (1929). 

215 Chase v. Union Nat. Bank, 275 Mass. 503, 176 N. E. 508 (1931). 

216 Rights to purchase stock in another corporation held to be corpus. Matter 
of Martin, 138 Misc. 216, 245 N. Y. Supp. 201 (Surr. Ct. 1930), (1931) 44 Harv. 
L. REv. 870, (1931) 16 Corn. L. Q. 616, aff'd, 233 App. Div. 819, 251 N. Y. Supp. 
864 (1st Dept. 1931). But cf. Eisner’s Estate, 175 Pa. 143, 34 Atl. 577 (1896). 

217 Rhode Island Hospital Trust Co. v. Tucker, 51 R. I. 507, 155 Atl. 661 
(1931), on rehearing, 52 R.1. 277, 160 Atl. 465 (1932) ; cf. Easton v. State Bank, 259 
Ill. App. 607 (1931). 

218 N. Y. Pers. Prop. Law (1926) § 17-a. 

219 See Note (1932) 2 BrooKLyn L. Rev. 53. 

220 147 Misc. 472, 264 N. Y. Supp. 236 (Surr. Ct. 1933). 

221 See Note (1932) 46 Harv. L. Rev. 298. 

222 Wilmington Trust Co. v. Chapman, 171 Atl. 222 (Del. Ch. 1934); Kahn 
v. Wells Fargo Bank & Union Trust Co., 137 Cal. App. 775, 27 P.(2d) 672 (1933), 
(1934) 18 Minn. L. REv. 754; Matter of Watson, 262 N. Y. 284, 186 N. E. 787 (1933). 

223 Graves v. Graves, 115 N. J. Eq. 547, 171 Atl. 681 (Ch. 1934). 
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On the theory that there is a duty to amortize income from wasting 
property,?** the court in Hewitt v. Hewitt *** held that the life tenant 
was not entitled to all the ordinary dividends of a sulphur company 
when it appeared that they represented depletion. Difficulties in esti- 
mating the extent to which mining property has been depleted have 
resulted in adoption by the courts of the corporation’s accounting in 
arriving at a determination of the question.?*® No apportionment is 
required if an adequate depletion reserve is set up, or if the settlor indi- 
cates an intention that there should be none, but the mere fact that the 
settlor held the stock with knowledge that the dividends constituted 
depletion does not seem determinative of this intent.?** 

While most courts will allow amortization of the premium if bonds are 
purchased above par,?** Old Colony Trust Co. v. Comstock **° held that, 
on purchase at a discount, the life tenant is not entitled to the gain. In- 
sofar as the discount reflects the comparatively low yield of the bond, 
the life tenant would seem to be entitled to the increase in price; but 
since chance factors also enter, a satisfactory solution would be to allow 
the life tenant so much of the increase as represents the difference be- 
tween the actual income from the bond and the prevailing yield at the 


224 See RESTATEMENT, Trusts (Tent. Draft No. 4) § 231; Briggs, Distribution 
of Premium Bond Interest Between Life Tenant and Remainderman (1931) 5 
TEMPLE L. Q. 185. 

225 113 N. J. Eq. 299, 166 Atl. 528 (Ch. 1931). Accord: Estate of Wells, 156 
Wis. 294, 144 N. W. 174 (1914). But cf. Old Colony Trust Co. v. Shaw, 261 Mass. 
158, 158 N. E. 530 (1927), where a will authorized retention of stock and there was 
no indication of impairment of capital 

226 See City Bank Farmers Trust Co. v. McCarter, 111 N. J. Eq. 315, 162 Atl. 
274 (Ch. 1932), (1933) 31 Micn. L. Rev. 868, aff'd, 114 N. J. Eq. 46, 168 Atl. 
286 (1933). This case apparently involved the same corporation as the Hewitt case, 
but the dividend in question was not, as in that case, taken entirely from surplus, 
but was from a new venture, the production of oil. 

227 But see DeBrabant v. Commercial Trust Co. of N. J., 113 N. J. Eq. 215, 
166 Atl. 533 (Ch. 1933), (1934) 43 YALE L. J. 1336. The only distinction from the 
Hewitt case was a more definite indication of the testator’s intention and the fact 
that the share value of the stock had not depreciated as much. The court dis- 
tinguished the Hewitt case on the ground that there the dividends were from a 
prior accumulated surplus, but this surplus was created by increasing the book value 
of the mine to minimize excess profits taxes. 

228 New England Trust Co. v. Eaton, 140 Mass. 532, 4 N. E. 69 (1886) ; Matter 
of Stevens, 187 N. Y. 471, 80 N. E. 358 (1907). Contra: Penn-Gaskell’s Estate, 
208 Pa. 346, 57 Atl. 715 (1904). Generally bonds selling at a premium when re- 
ceived from the settlor do not require amortization. Hemenway v. Hemenway, 134 
Mass. 446 (1883); Boston Safe Deposit & Trust Co. v. Williams, Mass. Sup. Jud. 
Ct., April 9, 1935; McLouth v. Hunt, 154 N. Y. 179, 48 N. E. 548 (1897); see 
RESTATEMENT, Trusts (Tent. Draft No. 4) § 231, comment f. 

229 Mass. Sup. Jud. Ct., April 9, 1935. Accord: Estate of Gartenlaub, 198 Cal. 
204, 244 Pac. 348 (1926); Im re Account of Houston’s Trustees, 19 Del. Ch. 207, 
165 Atl. 132 (Ch. 1933), (1933) 47 Harv. L. Rev. 143; Wood v. Davis, 168 Ga. 
504, 148 S. E. 330 (1929). But see Hemenway v. Hemenway, 134 Mass. 446, 449 
(1883), arguing that, if a premium must be amortized, there is an equally strong 
reason for giving the life tenant the discount. 
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time of purchase.”*° In the interests of administrative simplicity, sug- 
gestion has been made that both premium and discount be charged to 
principal.?**_ However, the device of allowing income on the basis of 
prevailing yield seems a satisfactory combination of administrative 
simplicity with consideration of the conflicting interest of the parties. 
Uncertainty as to final payment at par and the fact that no fund exists 
out of which to pay the discount over a period of years, may, however, 
lead many courts to follow the Massachusetts decision. 

Although in recent years many trust investments have become unpro- 
ductive, there are surprisingly few cases involving the rights of succes- 
sive beneficiaries when trust property, unproductive for several years, 
is sold at a loss. If the trust property becomes unproductive, the trus- 
tee is under a duty to convert it.2*? Delay in conversion may not be 
negligent, however, and on the sale of the property, that amount should 
be allocated to principal which, in addition to interest thereon at the 
current rate for trust investments for the number of years the trust has 
been unproductive, would equal the net proceeds of its sale.?** This 
method of allocation was followed by the court in Quinn v. First Nat. 
Bank,*** in apportioning dividends upon a defaulted mortgage cer- 
tificate. The remainderman thus suffers loss of part of his principal 
and must at the same time pay out part of the decreased amount to the 
life tenant. This results, however, in an apportionment of loss, since 
the life tenant suffers a decrease in income and any other result would 
throw more than a proportionate share of the loss upon him. And if 
there are any gains upon sale the same rule applies.?*° 


(1933) 47 Harv. L. Rev. 143. 

281 See HANDBOOK oF Nat. CONFERENCE OF CoM™M’rs ON UnirorM State Laws 
1931) 332. 

232 See RESTATEMENT, Trusts (Tent. Draft No. 4) § 232. Edwards v. Ed- 
wards, 183 Mass. 581, 67 N. E. 658 (1903) ; Furniss v. Cruikshank, 230 N. Y. 495, 
130 N. E. 625 (1921), modified, 231 N. Y. 550, 132 N. E. 884 (1921). The terms 
‘s a trust may provide otherwise. Green v. Crapo, 181 Mass. 55, 62 N. E. 956 

1902). 

233 See RESTATEMENT, Trusts (Tent. Draft No. 4) § 233. Parsons v. Winslow, 
16 Mass. 361 (1820) ; Greene v. Greene, 19 R. I. 619, 35 Atl. 1042 (1896) ; cf. Matter 
of Jackson, 258 N. Y. 281, 179 N. E. 496 (1932), Note (1932) 80 U. or Pa. L. Rev. 
987, where a corporate dividend from the sale of unproductive realty was held to be 
all income. Some cases divided on the ratio which the interest in default bears to 
the principal. Trenton Trust & Safe Deposit Co. v. Donnelly, 65 N. J. Eq. 119, 
55 Atl. 92 (Ch. 1903). In Creed v. Connelly, 272 Mass. 241, 172 N. E. 106 (1930), 
Note (1930) 40 YALE L. J. 275, the absence of a direction to convert was held to 
indicate an intention that there should be no apportionment. But cf. Furniss v. 
Cruikshank, 230 N. Y. 495, 130 N. E. 625 (1921). 

234 92 S. W.(2d) 692 (Tenn. 1934). 

235 Carrying charges and taxes before sale are payable out of principal. Jn re 
Trusteeship Under Will of Moore, 185 Minn. 342, 241 N. W. 63 (1932), (1932) 
16 Minn. L. Rev. 724; Stone v. Littlefield, 151 Mass. 485, 24 N. E. 592 (1890). 
But cf. Creed v. Connelly, 272 Mass. 241, 172 N. E. 106 (1930). After sale, the 
carrying charges and taxes should be deducted before ascertaining the amount ap- 
portionable. See RESTATEMENT, Trusts (Tent. Draft No. 4) §.233. 
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5. Trustee’s Liability to Third Persons 


The trustee, in entering into contracts for the benefit of the trust es- 
tate, does not act as the agent of the beneficiary,?** nor is he considered 
that of the trust estate, since it has no legal personality.2** Conse- 
quently he is personally bound upon such contracts unless he has ex- 
pressly stipulated against liability.2** To avoid the operation of this 
rule in the field of negotiable instruments, the Negotiable Instruments 
Law provides, in Section 20, that whenever one signing an instrument 
adds to his signature words indicating that he signed as agent or in a 
representative capacity, he should not be liable if duly authorized. Al- 
though in the light of the trustee’s position at common law,?*® the 
wording of the statute does not seem broad enough to include him, 
most courts have relieved him of liability.2*° Others have refused to 
apply this section unless the parties have treated the trust estate as 
a principal. Thus in Magallen v. Gomes **' the trustee was held per- 
sonally liable, while in Baker v. James,?** where the payee of a note 
executed by a trustee of a business trust as such, had notice of a pro- 
vision in the trust indenture that the trustee should not be personally 
liable, the court held that he fell within the protection of the statute. 
Although these latter cases would seem to be the logical consequence of 
a common-law interpretation of Section 20, the intent of the framers 
finds expression in the majority view.*** 

An express provision in a contract will generally serve to relieve the 
trustee of personal liability. An exception to this rule was found in the 
unique situation arising in James Stewart & Co., Inc. v. National 
Shawmut Bank.?** While the promisor, a building contractor, was per- 


236 Shelby v. White, 131 So. 343 (Miss. 1930) ; see Taylor v. Davis’ Adm’x, 110 
U. S. 330, 334-35 (1884). 

237 In four states, statutes in effect give the estate a legal personality by treating 
the trustee as a general agent for the trust property. See, e.g., Mont. Rev. Cope 
Ann. (Choate, Supp. 1928) § 7914. 

238 Larson v. Sylvester, 282 Mass. 352, 185 N. E. 44 (1933); Riedell v. Stewart, 
151 Okla. 266, 2 P.(2d) 929 (1931). 

239 See Notes (1933) 7 U. or Cin. L. REv. 288, (1935) 44 YALE L. J. 808. 

240 American Trust Co. v. Canevin, 184 Fed. 657 (C. C. A. 3d, 1911) ; Haw- 
thorne v. Austin Organ Co., 71 F.(2d) 945 (C. C. A. 4th, 1934) ; First Nat. Bank of 
Pennsboro v. Delancey, 109 W. Va. 136, 153 S. E. 908 (1930). 

241 281 Mass. 383, 183 N. E. 833 (1933). 

242 280 Mass. 43, 181 N. E. 861 (1932). Accord: Chas. Nelson Co. v. Morton, 
. Cal. App. 402, 288 Pac. 845 (1930) ; cf. Brown v. Smith, 73 F.(2d) 524 (C.C. A. 
2d, 1934). 

243 See Eaton, The Negotiable Instruments Law, Its History, and Its Practical 
Application (1904) 2 Micu. L. REv. 260, 272-73. 

244 69 F.(2d) 694 (C. C. A. 1st, 1934), (1934) 48 Harv. L. Rev. 346. Sub- 
sequently the plaintiff sued on the contract, and the court held that since the agree- 
ment between the parties contained an explicit reference to the declaration of trust 
and the place of record thereof, the plaintiff had notice and was bound by the pro- 
visions in the declaration that persons contracting with the trustees should look to 
the trust property and not to the trustees individually. James Sewart & Co., Inc. 
v. National Shawmut Bank, 75 F.(2d) 149 (C. C. A. 1st, 1935). Cf. note 238, 
supra. 
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forming, the trust estate became insufficient to meet his claims; he then 
sued the trustee, alleging that the shrinkage was due to mismanagement 
by the latter. The court held the complaint not demurrable. Though 
the theory of the plaintiff’s action is not clear, it would seem that it 
could be predicated upon the doctrine of Glanzer v. Shepard.2** Re- 
gardless of the principle employed, the result reached would seem a 
proper limitation upon the trustee’s power to contract himself out of 
liability. 


VI. TRANSFER OF THE BENEFICIARY’S INTEREST 


Where a beneficiary’s interest in a trust is vested and not subject to 
any restraint against alienation, it is well settled that creditors may 
reach it by a bill in equity,?** but where the interest is contingent, no 
such unanimity exists. Calhoun v. Markow *** represents the old com- 
mon-law view that such interests are not subject to creditors’ claims. 
A more desirable position would seem that suggested in Meyer v. Reif,?4® 
where the court, in holding a creditor’s bill for equitable relief not demur- 
rable, said that although the interest should not be sold because it was 
too contingent to be susceptible of fair valuation,”*® the creditor should 
be protected by giving him a lien on the property and appropriate in- 
junctions against the trustee and beneficiary.2*° Such a view, balancing 
the interests of the parties and allowing the creditor to realize upon the 
beneficiary’s interest when this will not unfairly prejudice the latter, 
seems in accord with the modern tendencies of the law.?°* 

Should a settlor be allowed to retain substantial control over his 
property, and still put it beyond the reach of his creditors? In Mer- 
cantile Trust Co. v. Bergdorf & Goodman Co.?** the Maryland court 
answered this question in the affirmative. There the settlor had con- 


245 233 N. Y. 236, 135 N. E. 275 (1922). Although in the present case the action 
was formulated in tort, the theory of a promise implied in fact seems to furnish an 
alternative ground for relief. 

246 People’s Bank of Madison v. Deweese, 144 Ky. 172, 137 S. W. 850 (1911) ; 
Feldman v. Preston, 194 Mich. 352, 160 N. W. 655 (1916). In many states statutes 
provide that equitable interests in land may be reached at law. £.g., Coto. ANN. 
Stat. (Mills, 1930) § 4163; see also 2 FREEMAN, Executions (3d ed. 1900) § 187. 

247 168 Miss. 556, 151 So. 547 (1933). Accord: Kenwood Trust & Savings Bank 
v. Palmer, 285 Ill. 552, 121 N. E. 186 (1918). 

248 258 N. W. 391 (Wis. 1934). For a survey of the authorities as to the right 
of the creditor to reach a future ey + see RESTATEMENT, Property (Tent. Draft 
No. 4, 1933) §§ 207-09, Explanatory Notes. 

248 Smith v. Gilbert, 71 Conn. 149, 41 Atl. 284 (1898) ; Safe Deposit & Trust Co. 
of Baltimore v. Independent Brewing Ass’n, 127 Md. 463, 96 Atl. 617 (1916). Where 
it is susceptible of tair valuation, it will be sold. Thompson v. Zurich State Nat. 
Bank, 124 Kan. 425, 260 Pac. 658 (1927), (1928) 37 YALE L. J. 1165. 

250 258 N. W. at‘394. 

251 The ‘Resthtgment adopts this view. RESTATEMENT, Trusts (Tent. Draft No. 
2) 143, 158. 

252 743 Atl. 31 (Md. 1934), (1935) 19 Minn. L. Rev. 328. Accord: Fidelity 
Trust Co. v. New York Finance Co., 125 Fed. 275 (C. C. A. 3d, 1903). 
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veyed, in good faith,?** a substantial part of her property to a trustee, 
reserving a life interest and a power to appoint by will with remainders 
over in default of appointment. She subsequently became indebted to 
the plaintiff, who brought a bill to reach the corpus of the trust, after 
reducing the claim to judgment. The court held that since the settlor 
could not exercise the power for her own benefit, the creditor could not 
satisfy the claim from the principal. But since the settlor in fact re- 
tained the substantial equitable ownership of the property, the soundness 
of the policy behind the decision may well be questioned,?°* and most 
courts in which the point has arisen have reached a different result.?°° 
The question presented in Van Stewart v. Townsend *** differs only in 
degree. There the settlor had transferred property in trust for his chil- 
dren, reserving a right to revoke. Subsequently the trustee in bank- 
ruptcy of a creditor of the settlor tried to reach the trust on the ground 
that the transaction fell within a statute providing that a transfer made 
for the use of the transferor was void as to creditors.2°* The court 
denied this contention and held that the property could not be 
reached.*** . The settlor, however, does retain potential control of the 
property,*°® and hence the conflict between the creditor of the settlor 
and the beneficiary might well have been resolved in favor of the 
former.” 

The beneficiary’s interest under a valid spendthrift trust is not gen- 
erally subject to creditors’ claims and may not be voluntarily alien- 
ated.2* Thus In re Edward’s Estate ?** did not allow a trustee-executor 


258 If a conveyance in trust is in fraud of the rights of a third party, it will be 
set _— LeStrange v. LeStrange, 242 App. Div. 74, 273 N. Y. Supp. 21 (2d Dept. 
1934). 

254 See Griswold, Spendthrift Trusts Created in Whole or in Part for the Benefit 
of the Settlor (1930) 44 Harv. L. Rev. 203, 206-10; Behrends, Liability under 
Trusts to Creditors of Trustor (1929) 3 So. Cau. L. REv. 75, 78-81. 

255 Jamison v. Mississippi Valley Trust Co., 207 S. W. 788 (Mo. 1918) (statute) ; 
Benedict v. Benedict, 261 Pa. 117, 104 Atl. 581 (1918) ; RESTATEMENT, Trusts (Tent. 
Draft No. 2) § 152, comment c. 

256 176 Wash. 311, 28 P.(2d) 999 (1934). 

257 Wasu. Rev. Stat. ANN. (Remington, 1932) § 5824. 

258 Accord: Hill v. Cornwall & Bro.’s Assignee, 95 Ky. 512, 26 S. W. 540 (1894) ; 
cf. Jones v. Clifton, 101 U. S. 225 (1880). But cf. Ward v. Marie, 73 N. J. Eq. 510, 
68 Atl. 1084 (Ch. 1907). 

259 Cf. Porter v. Commissioner, 288 U. S. 436 (1933); Burnet v. Guggenheim, 
288 U.S. 280 (1933). 

260 See Behrends, loc. cit. supra note 254. In some states it is provided by 
statute that transfers of real property subject to a right of revocation for the benefit 
of the settlor are void as to creditors. See, e.g., ALA. Cop— ANN. (Michie, 1928) 
§ 6927; Minn. Stat. (Mason, 1927) § 8120. 

261 Bridgeport City Trust Co. v. Beach, 174 Atl. 308 (Conn. 1934). Such trusts 
are not recognized in England nor in a small minority of American jurisdictions. See 
Bocert, Trusts 180-85; Note (1931) 29 Micu. L. Rev. 493. Although any 
words manifesting an intention on the part of the settlor that the beneficiary’s in- 
terest shall be neither alienable nor subject to creditor’s claims are sufficient, the 
usual spendthrift trust explicitly provides that the beneficiary’s interest shall not 
be liable to or for his contracts or debts, or to execution or attachment at the suit 
of any of his creditors, and that he shall have no power to sell, assign or incumber 
the same. See, e.g., Moorehead’s Estate, 289 Pa. 542, 545, 137 Atl. 802, 803 (1927). 
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to set off against the income of the beneficiary debts which the latter 
owed the estate. And in Blair v. Commissioner,?® where the trust pro- 
vided only that the beneficiary’s interest should not be subject to an at- 
tachment for debts, a partial assignment of his right to income was 
held ineffectual. But the right of a wife to support has been treated 
as a different sort of obligation from that of the ordinary contract credi- 
tor, and, as in Thomas v. Thomas,?** courts have construed the usual 
spendthrift trust provision so as not to bar the wife’s claim. In San 
Diego Trust & Savings Bank v. Heustis,?*° however, no such construc- 
tion was possible, and the court was squarely faced with the question 
whether the exclusion of the wife from sharing in the husband’s right to 
income was against public policy. The court denied this contention,?® 
and in the absence of strong public sentiment favoring the wife’s claim 
it would seem that the principle of Claflin v. Claflin ?* should not be 
abrogated to the extent urged by the plaintiff.?°* 

Public policy seems clearly strong enough to override the Claflin 
doctrine when the claim presented is that of a state or municipality. 
Hohenschieldt’s Estate *® allowed the state reimbursement for sums 
spent in maintaining an insane beneficiary in a state asylum, the court 
construing the trust instrument as authorizing such expenses by the 
trustee. Such a construction was reasonable, since the trust had been 
established after the commitment of the beneficiary.?”° A more difficult 


262 217 Cal. 25, 17 P.(2d) 116 (1932), (1933) 21 Cauir. L. Rev. 402. Accord: 
Matter of Bogert, 41 Misc. 598, 85 N. Y. Supp. 291 (Surr. Ct. 1903). But cf. Neel’s 
Estate (No. 1), 207 Pa. 443, 56 Atl. 949 (1904). 

263 60 F.(2d) 340 (C. C. A. 7th, 1932), cert. denied, 288 U. S. 602 (1933). Ina 
subsequent proceeding brought in the state court by the trustees, the trust deed was 
held not to prohibit voluntary alienation. Blair v. Linn, 274 Ill. App. 23 (1934). 
But cf. Hopkinson v. Swaim, 284 Ill. 11, 119 N. E. 985 (1918). Under this construc- 
tion the provision against creditors might well be void. 

264 y12 Pa. Super. 578, 172 Atl. 36 (1934). Accord: Eaton v. Eaton, 82 N. H. 
216, 132 Atl. 10 (1926) ; Moorehead’s Estate, 289 Pa. 542, 137 Atl. 802 (1927). But 
cf. Naylor’s Estate, 19 Pa. D. & C. 417 (1933) (assignment to wife of part of income 
held ineffectual). But where the wife is attempting to enforce an alimony decree, 
she is treated by some courts as an ordinary creditor. Eaton v. Eaton, supra. 
Contra: England v. England, 223 Ill. App. 549 (1922). 

265 y21 Cal. App. 675, 10 P.(2d) 158 (1932). In addition to the usual spend- 
thrift provision, the will creating the trust further provided that the beneficiary’s 
interest should not be liable to any process of law or court, and that the income 
should be deliverable solely and personally to the beneficiary. Furthermore the con- 
ditions under which the will arose indicated an intent on the part of the testatrix to 
bar the wife. 

266 Contra: Moorehead’s Estate, 289 Pa. 542, 551, 137 Atl. 802, 805 (1927), 
(1928) 41 Harv. L. Rev. 409; cf. RESTATEMENT, Trusts (Tent. Draft No. 2) 
§ 153(a). 

267 149 Mass. 19, 20 N. E. 454 (1889). 

268 In some states statutes provide that the wife may reach the husband’s interest. 
See, e.g., Mo. Strat. ANN. (Vernon, 1932) § 569; Pa. Stat. ANN. (Purdon, 1930) tit. 
20, § 243. The result in the Thomas case was reached independently of this statute. 

269 tos Pa. Super. 18, 159 Atl. 71 (1932). : ; 

270 Walter’s Case, 278 Pa. 421, 123 Atl. 408 (1924) (discretionary trust) ; cf. In 
re Spangler, 3 Pa. D. & C. 616 (1923). But cf. Board of Chosen Freeholders v. 
Henry, 41 N. J. Eq. 388, 4 Atl. 858 (1886). 
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case was presented in Town of Shrewsbury v. Bucklin.2“ There the 
beneficiary of a spendthrift trust was imprisoned for failure to obey a 
court order. The township, forced to pay his expenses during his im- 
prisonment, sued for reimbursement for past expenses and for the im- 
position of a lien to secure future ones. The court, confining its decision 
to the case at hand, argued that the testator did not intend that the 
spendthrift provision should bar claims for the support of the benefi- 
ciary, the primary purpose of the trust. A better ground for the decision 
would seem to be that the state, irrespective of whether or not recovery 
would be allowed private creditors who had furnished necessaries,?** 
should not be forced to expend public money for the maintenance of 
one having means to support himself.?7* 


VII. THe TERMINATION OF A TRUST 


The familiar rule that a settlor cannot terminate a trust by revocation 
unless he has expressly reserved the power to revoke *** finds reéxpres- 
sion in Price v. Price.*** But the settlor may have the trust reformed 
where the power to revoke was left out by mistake,”* or have it set aside 
if other equitable grounds of relief are present.2** Improvidence in the 
creation of a trust as a factor in granting termination received new sig- 
nificance in Reuther v. Fidelity Trust Co.2"* There the settlor, engaged 
in a profitable business, created a funded life insurance trust, putting 
therein his life savings; later, when, as a result of the depression, he and 
his family became practically destitute, a suit to terminate the trust 
was brought. The court set aside the trust, all of the beneficiaries ex- 
cept two minor children of the settlor consenting.?7° Although the court 


271 ros Vt. 188, 163 Atl. 626 (1933). But cf. Matter of Rosenberg, 153 Misc. 
46, 274 N. Y. Supp. 482 (Surr. Ct. 1934), aff'd, 277 N. Y. Supp. 938 (App. Div. 1st 
Dept. 1935) (Federal Government’s lien for unpaid income taxes held not to extend 
to income from testamentary spendthrift trust), motion for leave to appeal denied, 
277 N. Y. Supp. 1013 (App. Div. rst Dept. 1935). 

272 The authorities are conflicting as to whether one who has furnished neces- 
saries to the beneficiary may reach his interest in the trust. Jn re Berrien’s Estate, 
147 Misc. 788, 264 N. Y. Supp. 593 (Surr. Ct. 1930) (recovery allowed for doctor’s 
fees and hospital expenses) ; Charles, Inc. v. Mellor, 20 Pa. D. & C. 464 (1934) (re- 
covery denied for necessaries furnished wife and child). The problem is discussed 
in Griswold, Reaching the Interest of a Beneficiary of a Spendthrift Trust (1929) 
43 Harv. L. "Rev. 63, 79-80. 

273 See Griswold, supra note 272, at 68-69. 

274 Moore v. Hayes, 138 Kan. 327, 26 P.(2d) 254 (1933) ; Peck v. City Trust Co., 
104 Vt. 20, 156 Atl. 403 (1931) ; 1 Perry, TRUSTS AND TRUSTEES § 104. 

275 162 Md. 656, 161 Atl. 2 (1932), (1933) 17 Munn. L. REV. 231. 

276 Atkinson v. Atkinson, 157 Md. 648, 147 Atl. 662 (1929) ; see Bell v. McCoin, 
184 N. C. 117, 118, 113 S. E. 561 (1922). 

277 Migely v. Migely, 162 Ill. App. 300 (1911) (fraud); Hogan v. Leeper, 37 
Okla. 655, 133 Pac. 190 (1913) (undue influence). 

278 172 Atl. 386 (N. J. 1934), Note (1935) 19 Minn. L. Rev. 225, 229. Im- 
providence has sometimes been considered in conjunction with other factors. See 
Bell v. McCoin, 184 N. C. 117, 118, 113 S. E. 561 (1922) ; Bristor v. Tasker, 135 Pa. 
T10, 121, 19 Atl. 851, 853 (1890). 

279 Accord: Everitt v. Everitt, L. R. 10 Eq. 405 (1870) semble. But cf. Farley 
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was strongly influenced by the fact that termination would be for the 
benefit of the minor children, the case may point toward the develop- 
ment of improvidence as a basis for termination. 

Generally, if all the beneficiaries are sui juris and acquiesce, termina- 
tion of a trust will be permitted on the consent of the settlor, even though 
this will defeat the purpose of the trust. An application of this rule arises 
where the settlor is also the sole beneficiary.2*° Thus in Long v. Trades- 
men’s Nat. Bank & Trust Co.?*' termination was allowed even though 
the trust deed expressly provided that the trust should not be revocable 
for a period of ten years. Rehr v. Philadelphia-Fidelity Trust Co.?** 
presented a slightly different situation. There the settlor had created 
a spendthrift trust in which she held the whole interest. In accord with 
the doctrine of earlier cases,*** the court held that the spendthrift pro- 
vision prevented termination. The result could be justified were spend- 
thrift trusts of this type not subject to attack by creditors,?** but the 
unsubstantial protection of a restraint against voluntary alienation of 
the principal 7*° would not seem sufficient to override the theory under- 
lying the Long case.**° 


v. First Camden Nat. Bank & Trust Co., 107 N. J. Eq. 272, 152 Atl. 245 (Ch. 1930) 
(improvident gift in trust not set aside). 
280 Stephens v. Moore, 298 Mo. 215, 249 S. W. 601 (1923); Berlenbach v. 
Chemical Bank & Trust Co., 235 App. Div. 170, 256 N. Y. Supp. 563 (1st Dept. 
1932) (statute), aff'd, 260 N. Y. 539, 184 N. E. 83 (1932). Contra: Downs v. 
Security Trust Co., 175 Ky. 789, 194 S. W. 1041 (1917). q 
281 165 Atl. 56 (Pa. 1933). Accord: Robert’s Estate, 18 Pa. D. & C. 463 (1933). i 
282 310 Pa. 301, 165 Atl. 380 (1933), (1933) 43 YALE L. J. 342. Contra: 
Stephens v. Moore, 298 Mo. 215, 249 S. W. 601 (1923). ; 
283 Reidy v. Small, 154 Pa. 505, 26 Atl. 602 (1893) (non-spendthrift trust to j 
protect settlor from squandering property) ; Willard v. Integrity Trust Co., 273 Pa. j 
24, 116 Atl. 513 (1922). ; 
284 McColgan v. Magee, Inc., 172 Cal. 182, 155 Pac. 995 (1916) ; Nolan v. Nolan, 
218 Pa. 135, 67 Atl. 52 (1907). But cf. Kutz v. Nolan, 224 Pa. 262, 73 Atl. 555 
(1909). If spendthrift trusts are to be recognized, a valid argument may be made in 
favor of extending their protection to a settlor-beneficiary. See Costigan, These 9 
Protective Trusts Which are Miscalled Spendthrift Trusts Reéxamined (1934) 22 q 
Cauir. L. REv. 471, 492-93. 
285 Fox’s Estate, 8 Pa. D. & C. 375 (1926). An assignment of income, however, 
is valid. Egbert v. DeSolms, 218 Pa. 207, 67 Atl. 212 (1907); cf. Schuster’s Estate, 
26 Pa. Dist. 232 (1917). 
286 See Griswold, supra note 254, at 203, 221-22; cf. Evans, Termination of 
Trusts (1928) 37 YALE L. J. 1070, 1071-75. 
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DEVELOPMENTS IN THE LAW 
FUTURE INTERESTS — 1932-1934 


Few fields of the law merit the attention of the practicing lawyer more 
than does that of future interests. No longer confined to the land law of 
England, rules of property and construction as applied to deeds and wills 
pervade the fields of trusts and taxation as well as those of real and per- 
sonal property. No other branch of the law contains so many pitfalls for 
the solicitor who fails to keep abreast of what the courts are doing. And 
the large sums so often involved increase the danger that some ingenious 
argument by counsel may defeat the draftsman’s terminology. 


I. Estates 
1. Reversions 


Where one transfers personalty in trust and declares that after the ter- 
mination of specified equitable interests it shall be distributed to those 
persons who would take his property under the intestate laws, the ques- 
tion may arise whether, when the presumptive next of kin includes minors, 
the settlor may revoke the trust. The New York court has declared that 
the common-law dogma that “a man cannot . . . make his right heir 
a purchaser ” * has become merely a canon of construction, and survives 
only to the extent that “ to transform into a remainder what would ordi- 
narily be a reversion, the intention to work the transformation must be 
clearly expressed.” ? But in view of what two recent New York cases * 


1 See Bingham’s Case, 2 Co. 91a, 91b (K. B. 1600) ; Co. Litt.* 22b; 1 HarcrAve, 
Law Tracts (1787) 571-72; 2 WASHBURN, REAL Property (6th ed. 1902) § 1525; 
RESTATEMENT, Property (Tent. Draft No. 1, 1929) § 34, comment g; Note (1933) 
46 Harv. L. Rev. 993 (testamentary dispositions). Although the same policy of 
preferring titles by descent to those by purchase may underlie the application of this 
doctrine to both inter vivos and testamentary dispositions, the term “ worthier 
title ” seems to be confined to the latter. Cf. Harper and Heckel, The Doctrine of 
Worthier Title (1930) 24 Itt. L. Rev. 627. The rule in both testamentary and 
inter vivos transfers has been changed by statute in England. Inheritance Act, 
1833, 3 & 4 Wm. IV, c. 106, §3. An ingenious argument based on the doctrine 
that title by descent will be preferred to title by devise was advanced in Hauser v. 
Power, 356 Ill. 521, 530, 191 N. E. 64, 68 (1934). The will provided that if the 
life tenant died “ leaving no heirs of his body him surviving, . . . [the land] shall 
revert to my heirs-at-law and be divided among them in fee simple.” The plaintiff, 
claiming as the heir of the life tenant’s son, argued that because of this doctrine 
the executory devise to the heirs of the testator would be void, probably contending 
that in such a case it would not be the testator’s intent that the previous estate be 
divested. This contention was rejected, the court declaring that the rule was never 
applied where its effect would be to prevent the testator’s heirs “ from taking either 
by devise or descent.” 

2 See Doctor v. Hughes, 225 N. Y. 305, 312, 122 N. E. 221, 222 (1919). The 
Restatement of Property has in effect adopted this view where a conveyance of the 
equitable fee is involved. (Tent. Draft No. 1) § 34, comment h. 

8 Hussey v. City Bank Farmers’ Trust Co., 236 App. Div. 117, 258 N. Y. Supp. 


| 1202 [Vol. 48 

i 

i 

| 

| 


1935] DEVELOPMENTS — FUTURE INTERESTS 1203 


have considered a sufficiently clear expression of such an intention, ap- 
parently a New York settlor should not state such a remainder unless he 
would be satisfied to have it take effect as such. Frequently, however, 
the expression of the remainder to his prospective next of kin may be the 
means employed by the grantor to retain control over the trust property.* 
Support for this view is found in the normal human reluctance to relin- 
quish such an important incident of ownership as the capacity to control 
the course to be taken by the property.®> Such considerations would jus- 
tify the conclusions of two other New York cases,® and a subsequent 
Texas decision involving realty,’ holding that the settlor intended 
thereby to retain the reversion. 


2. Determinable and Conditional Fees ® 


Creation of Determinable Fees and Estates upon Condition Subse- 
quent. Common judicial aversion toward the automatic termination of 


396 (1st Dept. 1932) ; Schoellkopf v. Marine Trust Co., 242 App. Div. 11, 272 N. Y. 
Supp. 613 (4th Dept. 1934), Note (1934) 20 Corn L. Q. 116. Sanction was given 
the quoted dictum of Doctor v. Hughes by Whittemore v. Equitable Trust Co., 
250 N. Y. 298, 165 N. E. 454 (1929), (1929) 29 Cor. L. Rev. 837, which found that 
because the settlors had expressly retained only a power of testamentary disposal, 
they had sufficiently evinced an intention to make a gift of the remainder, and thus 
held revocation of the trust impossible because the settlors had minor children. 
Even assuming, however, that the grantor’s explicit reservation of a power, already 
possessed, of cutting off the heirs by will is a sufficient indication of an intention to 
dispose of the balance of his interest in the property (but see (1932) 41 Yate L. J. 
913), this factor is not present in the two appellate division decisions, supra. If 
the settlor clearly refers the determination of those of his next of kin who will take 
to a time other than at his death the court may find that the designated group was 
to take the remainder. See Schoellkopf v. Marine Trust Co., 242 App. Div. at 14, 
272 N. Y. Supp. at 617. 

4 King v. Dunham, 31 Ga. 743 (1861); Stephens v. Moore, 298 Mo. 215, 249 
S. W. 601 (1923). 

5 “No one is heir to the living, and seldom do the living mean to forego the 
power of disposition during life by the direction that upon death there shall be a 
transfer to their heirs.” Doctor v. Hughes, 225 N. Y. 305, 313, 122 N. E. 221, 223 
(1919). The fact that the settlor stripped himself of any beneficial interest in the 
property for his lifetime, or else restricted it to his life, would not seem to denote 
that no reversion was created, since capacity to enjoy is not the only incident of 
ownership; if it were, the highest estate known to the law would be a life estate. 

6 Franklin v. Chatham Phenix Nat. Bank & Trust Co., 234 App. Div. 369, 255 
N. Y. Supp. 115 (1st Dept. 1932); Berlenbach v. Chemical Bank & Trust Co., 235 
App. Div. 170, 256 N. Y. Supp. 563 (1st Dept. 1932), aff'd, 260 N. Y. 539, 184 N. E. 
83 (1932), (1933) 17 Munn. L. Rev. 346. 

T Seguin State Bank & Trust Co. v. Locke, 73 S. W.(2d) 645 (Tex. Civ. App. 
1934). But in declaring that the settlor took the entire interest by virtue of the 
Rule in Shelley’s Case, the court was evidently confusing that rule with the 
analogous common-law dogma disallowing a remainder to the settlor’s heirs, since 
here the settlor had an equitable estate for only fifteen years, and the requisite free- 
hold in the ancestor was thus lacking. Cf. 1 Harcrave, LAw Tracts 572-73; 2 
WasHpurn, REAL Property § 1565; Note (1933) 46 Harv. L. Rev. 993, 994, 0.7; 
Note (1934) 20 Corn. L. Q. 116, 117, n.10; (1933) 17 Munn. L. REv. 346, 347. 

8 The requisites of a determinable fee are set out in RESTATEMENT, PROPERTY 
(Tent. Draft No. 2, 1930) §§ 53, 54; 1 TrFFANY, REAL Property (2d ed. 1920) §§ 90, 
93; those of a conditional fee in the RESTATEMENT, §§ 65, 66; 1 TIFFANY, REAL 
Property §§ 76, 78. The famous attack by Professor Gray on the validity of a 
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estates,° or their forfeiture upon the exercise of rights of reéntry,*® espe- 
cially when the latter is based on the breach of outmoded conditions," is 
expressed in a reluctance to hold that either a determinable fee ** cr an 
estate upon condition subsequent has been created.** In Chouteau v. 


determinable fee (see Powell, Determinable Fees (1923) 23 Cor. L. REv. 207) was 
recently revived by a dictum in Jn re Wells, [1933] 1 Ch. 29, 63: “. . . A fee simple 
limited to continue during the existence of a corporation, even though limited only 
for the purpose of enjoyment, is a determinable fee, and serious doubts have been 
raised as to whether such a fee could be created since the Statute Quia Emptores.” 
(per Romer, L. J.). For a discussion of this dictum, see Farrer, Reverter to Donor 
on a Determinable Fee (1934) 50 L. Q. Rev. 33. Another dictum cast doubt upon 
the English common-law doctrine that upon the dissolution of a corporation, its 
lands held in fee revert to the donor or his heirs, rather than going to the sovereign 
by way of escheat. See Jn re Wells, [1933] 1 Ch. at 54-55 (per Lawrence, L. J.). 
This dictum has been criticized. See Farrer, Reverter to the Donor of the Legal Fee 
Vested in a Dissolved Corporation (1933) 49 L. Q. Rev. 240. For a collection of 
the American authorities, see Turrentine, Suggestions for Revision of Provisions of 
the California Civil Code Regarding Future Interests (1932) 21 Cauir. L. Rev. 
I, 9-14. 

2 See Bordwell, The Common Law Scheme of Estates (1933) 18 Iowa L. Rev. 
425, 444. On the other hand, the allowance of determinable fees might induce do- 
nations to charities by persons who wanted assurance that the property would not 
be diverted to other purposes. Cf. Fraser, Future Interests in Property in Minne- 
sota (1919) 3 Munn. L. REv. 320, 331-32. And such a grant might be useful be- 
cause effective when the conditions necessary for a restrictive covenant did not 
exist. See Powell, supra note 8, at 233; cf. Strong v. Hancock, 201 Cal. 530, 258 
Pac. 60 (1927). 

10 See Trustees of Calvary Presbyterian Church v. Putnam, 249 N. Y. 111, 
115, 162 N. E. 601, 602 (1928); cf. Powell v. Powell, 335 Ill. 533, 167 N. E. 802 
(1929) (breach of condition subsequent unenforceable in equity). 

11 See Fraser, supra note 9, at 338-39. If it is to be effective, a condition sub- 
sequent must not, of course, be violative of public policy. See Note (1935) 83 U. or 
Pa. L. Rev. 670; (1934) 47 Harv. L. Rev. 887. A common restriction, defeating a 
gift to the testator’s widow upon her remarriage, has, however, generally been up- 
held, in contrast to conditions in bar of original marriages. Foote v. Foote, 76 
S. W.(2d) 194 (Tex. Civ. App. 1934); see 1 TrFFANY, REAL Property § 81d; Note 
(1934) 9 Notre Dame Lawy. 460. Contra: Newton v. Wyatt, 98 Ind. App. 177, 
188 N. E. 697 (1934) (statute). 

12 For the purposes of taxation, the grantee of a conditional or determinable 
estate in fee is regarded as the absolute owner. Cobban v. Northern Wis. State 
Fair Ass’n, 212 Wis. 235, 248 N. W. 463 (1933); see Note (1928) 55 A. L. R. 154. 
The holder is similarly treated where an exemption from taxation is involved. 
Connecticut Junior Republic Ass’n v. Town of Litchfield, 174 Atl. 304 (Conn. 1934). 

18 The Vermont court recently held that a “ perpetual lease” of public lands, 
with a right of reéntry for the breach of certain covenants as to the payment of 
rent and the maintenance of a woodland tract, was valid as such. University of 
Vt. v. Ward, 104 Vt. 239, 158 Atl. 773 (1932). The court seems to have been in- 
fluenced toward this result by a belief that otherwise the original transaction would 
be wholly ineffective, and that such a determination would upset many other titles 
in the state. Because the grantor in such cases was considered to retain no interest in 
the land, fees on condition subsequent were thought by the majority to be within 
Vermont precedents to the effect that an absolute conveyance of the fee by the 
holders of public lands was void. But a strong dissent, backed by a substantial 
body of authority holding a “ perpetual lease ” with a right of reéntry to be a con- 
ditional fee, at least where private lands were involved, argued that a “ perpetual 
lease” as such was a contradiction in terms because of the absence of the true re- 
version necessary for a lease. The dissent then contended that a reconciliation with 
the local authorities was possible by an interpretation that a fee on condition subse- 
quent was not within the ban of the Vermont authorities holding void an absolute 
conveyance of public lands. See id. at 277, 158 Atl. at 789. 
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City of St. Louis,‘* where land nad been donated to the city for a court- 
house site, the Aabendum clause of the deed read: “. . . but upon this 
condition nevertheless that the . . . [land hereby] . . . conveyed shall 
be used and appropriated ‘ forever ’ as the Seite [sic] on which the court- 
house . . . shall be erected.” Subsequently the courthouse ceased to be 
used, and the grantor’s heir at law claimed the land. His claim was de- 
nied, the court holding that the condition was not sufficiently “ incor- 
porated ” into the grant but was only “ superadded ”’, and that therefore 
the deed did not create a determinable fee; and that a conditional estate 
was not created, for lack of a provision for reéntry or of one for for- 
feiture from which a right of reéntry might be implied.*® 

Construction of the words as creating a covenant as to the use of the 
property rather than a condition limiting the estate is a common judicial 
technique.*® In Carruthers v. Spaulding ** the owners of a tract of land 
conveyed a lot therein to the defendants by a deed which, after specify- 
ing certain conditions as to the type of building to be placed on the 
premises, stated that “ The foregoing conditions and restrictions are for 
the benefit of the entire tract, . . . and upon failure to observe any, or 
all, of said conditions and restrictions, the title of the lot . . . shall revert 
to the parties of the first part, their heirs, executors, administrators or 
assigns.” After a clear breach, the original owners sued to cancel the 
deed. Although it found a sufficient basis of decision in the fact that the 
procedure followed was defective for the enforcement of a right of entry, 
the court went further and held that the provision must be construed as 
a covenant, inasmuch as here the property was made the beneficiary of 
the restrictions, whereas conditions are enforceable only by the grantor 
and his heirs.** 


14 331 Mo. 781, 55 S. W.(2d) 299 (1932), (1933) 42 YALE L. J. 1279. 

15 See Gramer v. City of Sacramento, 41 P.(2d) 543, 546 (Cal. 1935). A mere 
statement of the purposes for which the land is conveyed, without any provisien for 
termination, reverter, or forfeiture, upon the cessation of the specified use, has gen- 
erally been regarded as insufficient to create either a determinable or conditional 
fee. Allen v. Trustees of The Great Neck Free Church, 240 App. Div. 206, 269 N. Y. 
Supp. 341 (2d Dept. 1934) (following RESTATEMENT, Property (Tent. Draft No. 2) 
§§ 65, 66), aff'd, 265 N. Y. 570, 193 N. E. 324 (1934) ; Hughes v. Gladewater County 
Line Independent School Dist., 76 S. W.(2d) 471 (Tex. 1934); Newell v. Success 
Grange, 94 Ind. App. 656, 182 N. E. 89 (1932), (1933) 8 INnb. L. J. 392. One recent 
opinion found as indicative of the lack of intent by the testator that the clause be 
construed as a condition subsequent on a gift of personalty the fact that there was 
no gift over after the breach; the court declared that therefore a condition subsequent 
could not become operative. See Kapiolani Maternity and Gynecological Hospital 
v. Wodehouse, 70 F.(2d) 793, 802 (C. C. A. goth, 1934). But cf. Note (1926) 39 
Harv. L. Rev. 628, 631. But the absence of an explicit gift over does not seem per- 
suasive, for on analogy to the case of realty a gift over to anyone other than the 
testator’s next of kin would seem invalid at common law; and if made by way of 
executory limitation, it would apparently be void because of the Rule against 
Perpetuities. 

16 See 1 TrrFANy, REAL Property § 79; 3 THOMPSON, REAL PROPERTY (1924) 
$1973; (1925) 25 Cox. L. REv. 1081. 

17 242 App. Div. 412, 275 N. Y. Supp. 37 (4th Dept. 1934). 

18 The following language in a deed was held to meet every requirement for a 
condition subsequent: “ Provided, however, and this conveyance is made and ac- 
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Schurch v. Harraman, a case in the intermediate appellate court of 
Ohio, casts some doubt on the impression left by the decision of the state 
supreme court, in the recent case of In re Matter of Copps Chapel,”° that 
Ohio no longer recognizes the determinable fee as a possible estate. In 
the Schurch case land was conveyed “to the .. . Trustees of ... 
[the] Church as long as used for church purposes . . . ; To have and to 
hold ... to... thesaid . . . Churchas long as used for church pur- 
poses.” In a suit by the trustees for an order of sale of the land, when 
the society had become extinct, the deed was adjudged to have created a 
determinable fee, so that the heirs at law of the grantors, parties defend- 
ant, had an immediate “ right of entry ”’.24 The court distinguished 
In re Matter of Copps Chapel on the ground that in the present case no 
words of inheritance, succession, or perpetuity were used in the grant to 
the trustees; and, further, that here, unlike the deed in the Chapel case, 
the conveyance embodied the limitation as to the use of the property 
in the granting as well as in the habendum clause. Words of perpetuity 
were required in Ohio to convey a fee at the time when this deed was exe- 
cuted, but inasmuch as a fee was held to have vested in the trustees on 
the settled principle that they should take such title as was commensurate 
with the trust, only the second ground of distinction seems significant. 
But many cases have held that a determinable fee was created although 
the limiting words appeared only in the habendum clause; *? on the other 


cepted upon the express condition that no building . . . be placed upon the said 
lot . . . within twenty-five feet of the sidewalk . . . and that a violation of these 
conditions shall cause the title to the said lot to revert to the grantors, their heirs 
or assigns.” Schulman v. Ellenville Electric Co., 152 Misc. 843, 273 N. Y. Supp. 
530 (Sup. Ct. 1934). The provision for reversion of title does not prevent a court 
from finding that an estate on condition subsequent, rather than a determinable fee, 
was created. See RESTATEMENT, Property (Tent. Draft No. 2) 366, comment g; 
cf. Allen v. Trustees of The Great Neck Free Church, 240 App. Div. 206, 269 N. Y. 
Supp. 341 (2d Dept. 1934), aff'd, 265 N. Y. 570, 193 N E. 324 (1934). 

19 47 Ohio App. 383, 191 N. E. 907 (1933). 

20 120 Ohio St. 309, 166 N. E. 218 (1929), holding that a fee simple absolute, 
rather than an estate upon condition subsequent was created, where there was a con- 
veyance to the trustees of an unincorporated church, “ to have and to hold . . . unto 
the said grantees and their successors . . . so long as said lot is held and used for 
church purposes”. The majority opinion did not seem to realize that the limitation 
might create a determinable fee. The Kansas court recently found in words appropri- 
ate to a determinable fee merely some indication of an intent not to make any dis- 
position at all of the corpus. But see (1934) 3 J. B. A. Kan. 153. The devise read: 

. said devisee shall only have the use, benefit, control and income . . . from said 
real estate during the organized and functioning existence of said church, and at such 
time as said church may disorganize or cease to function, by having no ‘hired pastor 
for a period of twelve consecutive months, then, upon said disorganization or ceasing 
to function . . .” a devise over to a certain society. Watrous v. Limbocker, 33 
P.(2d) 938 (Kan. 1934). 

21 Since the court had held that a determinable fee had been granted, a more 
proper expression would be that title vested in the grantor’s heirs at law, for a 
right of entry usually designates the interest remaining in the grantor of a fee on 
condition subsequent. 

22 E.g., Pond v. Douglass, 106 Me. 85, 75 Atl. 320 (1909); Jamaica Pond 
Aqueduct Corp. v. Chandler, 9 Allen 159 (Mass. 1864). See the dissenting opinion 
of Marshall, C. J., in the Copps Chapel case, 120 Ohio St. at 328-334, 166 N. E. at 
223-25; and 4 THompson, REAL Property § 3320. 
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hand, the distinction here taken may mean that in Ohio the restrictive 
words will be deemed to limit the grant only when they appear in the 
granting clause.”* 

Alienability of Possibilities of Reverter and Rights of Reéntry.2* Al- 
though the American courts have refused to hold these restraints on the 
alienation and enjoyment of vested estates to be subject to the Rule 
against Perpetuities,*° the judges have manifested their dislike for such 
interests by the imposition of restrictions on their transferability.2° This 
attitude, of course, conflicts with the policy favoring free alienability of 
interests in land, and the enactment of statutes declaring in more or less 
general terms that future interests in land shall be freely alienable *” has 
led several courts to uphold the transfer even though explicit provision 
for these particular interests was absent.”* The hostility of the judges to 
rights of reéntry for condition broken finds its most extreme expression in 
the doctrine that an attempt to assign such a right is not only ineffective, 
but results in its extinguishment.”® Despite criticism of this anomalous 
tule, whereby “ what does not pass does not remain ”’,°° a lower New 


23 See Chouteau v. City of St. Louis, 331 Mo. 781, 791, 55 S. W.(2d) 299, 301 
(1932); cf. Allen v. Trustees of The Great Neck Free Church, 240 App. Div. 206, 
210-11, 269 N. Y. Supp. 341, 346-47 (2d Dept. 1934), aff'd, 265 N. Y. 570, 193 N. E. 
324 (1934) (condition in habendum clause held ineffective because granting clause 
absolute in terms). But cf. 3 THompson, REAL PROPERTY § 1966. 

24 The term “ possibility of reverter” is here used to describe the interest re- 
maining in the grantor of a determinable fee, and thus, as distinguished from the 
usage of some courts, does not comprehend a right of reéntry for condition broken. 
Cf. Rice v. Boston & W. R. R., 12 Allen 141 (Mass. 1866); Halpin v. Rural Agri- 
cultural School Dist., 224 Mich. 308, 194 N. W. 1005 (1923). 

25 See Gray, Rute AcaAinst PerpPetuities (3d ed. 1915) §§ 41, 304; Powell, 
supra note 8, at 232-34; Note (1930) 28 Micu. L. Rev. 1015; Note (1931) 70 
A. L. R. 1196. The rule in England is otherwise, at least as to rights of reéntry. 
In re The Trustees of Hollis’ Hospital, [1899] 2 Ch. 540; see (1925) 69 Sow. J. 
377 {possibility of reverter may be subject to the rule). 

6 A right of reéntry is generally held not transferable. See 1 Tirrany, REAL 
panels § 86; RESTATEMENT, Property (Tent. Draft No. 4, 1933) § 201, and Ex- 
planatory Notes 112-14. But the Restatement found the weight of authority to 
be otherwise as to the power to transfer a possibility of reverter, although not 
without a strong dissent among the draftsmen. See RESTATEMENT, PROPERTY 
(Tent. Draft No. 4) § 200, and Explanatory Notes 107-12; cf. Note (1931) 17 VA. L. 
Rev. 402. The courts are very ready to uphold releases of the conditional future 
interest by the grantor to the owner of the fee. Hebrew Orphan Asylum v. City of 
New York, 150 Misc. 299, 270 N. Y. Supp. 310 (Sup. Ct. 1934); see Note (1928) 
3 St. Jonn’s L. Rev. 124; (1912) 26 Harv. L. Rev. 176; (1925) 14 Ky. L. REv. 64 
(possibility of reverter); Note (1925) 38 A. L. R. 1111. 

27 The trend is definitely away from the common-law denial of alienability to 
contingent remainders. See RESTATEMENT, Property (Tent. Draft No. 4) § 203, 
and Explanatory Notes 122-34; Roberts, Transfer of Future Interests (1932) 30 
Mica. L. Rev. 349; cf. Hawkins & Roberts, Inc. v. Jerman, 147 Ore. 657, 35 P.(2d) 
248 (1934); Meyer v. Reif, 258 N. W. 391 (Wis. 1935) ; Note (1932) 32 Cor. L. REv. 


1043. 

28 Shell Petroleum Corp. v. Hollow, 70 F.(2d) 811 (C. C. A. roth, 1934), cert. 
denied, 293 U. S. 573 (1934); Skipper v. Davis, 59 S. W.(2d) 454 (Tex. Civ. App. 
1932); see (1930) 39 YALE L. J. 910; cf. Pemberton v. Barnes, train} 1 Ch. 544. 

29 "Avery v. Consumers’ Power Co., 265 Mich. 696, 253 N. W. 189 (1934) (a 

“rule of property ”) ; see RESTATEMENT, Property (Tent. Draft No. 4) Explanatory 
Notes 115-16; (1924) 22 Micw. L. Rev. 271; (1928) 27 id. 215. 
80 See Note L. R. A. 1916F 311. The Restatement does not adopt this rule. 
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York court, following previous dicta,** recently adopted it as a basis of 
decision.*? However, the contention that the addition of the words “ or 
assigns ” to “ heirs ” in the reéntry clause invalidated the condition sub- 
sequent was shortly rejected in another New York case.** But that such 
a provision might be seized upon as evidence of intent that the stipula- 
tion be only a covenant seems indicated by Carruthers v. Spaulding,** 
where a statement in the deed that the restrictions on the lot conveyed 
were for the benefit of the balance of the property was found inconsistent 
with construction of the words as a condition, since the latter could be 
enforced only by the grantor and his heirs.*® 

Where the right of reéntry is made alienable, there may be important 
consequences as to the status of its holder. Thus, in Skipper v. Davis,*° 
the Texas court, in granting an injunction to prevent waste by the owner 
of the fee, who had given an oil lease, thought that as a result of statutes 
allowing the conveyance or devise of reversions,*’ the possessor of a right 
of reéntry now had, instead of a mere expectancy, a property interest in 
the land, which warranted a change in the former equity practice denying 
relief in such a case.** There was no showing or discussion of the pos- 


RESTATEMENT, Property (Tent. Draft No. 4) § 201, comment c. And Oregon, 
which had adopted the rule as to rights of réentry, in Wagner v. Wallowa County, 
76 Ore. 453, 148 Pac. 1140 (1915), refused to extend it to a possibility of reverter. 
Magness v. Kerr, 121 Ore. 373, 254 Pac. 1012 (1927). 

81 See Underhill v. Saratoga & W. R. R., 20 Barb. 455, 467 (N. Y. 1855) ; Beren- 
broick v. St. Luke’s Hospital, 23 App. Div. 339, 343, 48 N. Y. Supp. 363, 366 (1st 
—~ gh appeal dismissed, 155 N. Y. 655, 49 N. E. 1093 (1898) ; see (1931) 85 

82 O’Connor v. City of Saratoga Springs, 146 Misc. 892, 262 N. Y. Supp. 809 
(Sup. Ct. 1933), (1934) 32 Micu. L. Rev. 415. The court thought Tinkham v. Erie 
Ry., 53 Barb. 393 (N. Y. 1866), was a holding to this effect. It had been prophesied 
that New York would never adopt this doctrine. See WatsH, Future Estates IN 
New York (1931) 240-42. And it had been evaded by construction, in People v. 
Wainwright, 237 N. Y. 407, 143 N. E. 236 (1924), where the court of appeals al- 
lowed the grantor to assert the right despite a prior transfer of “ such right, title and 
interest as the . . . [grantor] may have in and to the land,” saying that no prior 
attempt to transfer the right had been made. 

83 Simms v. Folts Mission Inst., 276 N. Y. Supp. 145 (Sup. Ct. 1934). 

84 242 App. Div. 412, 275 N. Y. Supp. 37 (4th Dept. 1934). 

85 By finding that the plaintiff was no longer the “owner ...of the... 
rentcharge ”, within the requirement of the conveyance, an English court recently 
avoided a determination of the interesting question whether a forfeiture of an estate 
granted subject to a rent-charge could be enforced although the rent-charge itself 
was already extinguished by the Statute of Limitations. Sykes v. Williams, [1933] 
1 Ch. 285, (1933) 49 L. Q. REV. 319. 

36 so S. W.(2d) 454 (Tex. Civ. App. 1932), (1933) 12 Tex. L. REv. 91. 

37 Inclusion of a right of reéntry within these statutes has been criticized be- 
cause they were deemed not to be true reversions. See (1933) 12 TEx. L. REv. 91, 
92. Indeed, as to transferability, the Restatement classes only the “ possibility of 
reverter ”’ with reversions. RESTATEMENT, Property (Tent. Draft No. 4) § 200. 
But it seems that the court might still have relied on those Texas decisions holding 
such rights alienable. Perry v. Smith, 231 S. W. 340 (Tex. 1921) (after condition 
broken) ; Myrick v. Leddy, 37 S. W.(2d) 308 (Tex. Civ. App. 1931) (devise) ; cf. 
Caruthers v. Leonard, 254 S. W. 779 (Tex. 1923) (possibility of reverter), (1924) 
2 Tex. L. Rev. 254. 

88 Gannon v. Peterson, 193 Ill. 372, 62 N. E. 210 (1901) ; Williams v. McKenzie, 
203 Ky. 376, 262 S. W. 598 (1924). The Kentucky court has apparently not yet 
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sibility that a fatal breach of the condition was reasonably imminent, in 
which case equity might well give relief against waste.*® 

Enforceability of Conditions Subsequent. The obsolescence of a 
condition subsequent, caused for example by a change in the neighbor- 
hood, has heretofore been recognized as a bar only to its enforcement in 
equity proceedings.*° But in Letteau v. Ellis ** a California court re- 
cently refused on this ground to enforce at law a forfeiture for breach of 
acondition. Since the unenforceability of a condition subsequent should 
give the grantee an absolute estate,*? this case seems opposed in principle 
to Strong v. Shatto,** in which a California court refused to quiet the title 
of the fee owner as against a condition subsequent, despite such a change 
of circumstances as would have been sufficient to bar equitable relief.** 
The rule of the Letteau case, however, removes one of the greatest objec- 
tions to conditions by allowing the exercise of judicial discretion in an 
action at law to impose limits upon their duration.*® 


3. Remainders and Executory Interests 


Destructibility of Contingent Remainders.*® The problem of the de- 
struction of a contingent remainder by the forfeiture of the life estate *7 


considered such an approach as adopted by the Texas court in the Skipper case, 
although it regards a right of reéntry as made alienable by statute. See Fulton v. 
Teager, 183 Ky. 381, 385, 209 S. W. 535, 537 (1919); cf. Ky. Strat Ann. (Carroll, 
1930) § 2341. But see Walker v. Irvine’s Ex’r, 225 Ky. 699, 710, 9 S. W.(2d) 1020, 
1025 (1928) (possibility of reverter not alienable). 

39 See Gannon v. Peterson, 193 IIl. 372, 383, 62 N. E. 210, 214 (1901) ; RESTATE- 
MENT, Property (Tent. Draft No. 2) §§ 56, 68. Whatever means is now employed 
to secure the development of the oil, the situation presents an interesting problem 
as to the proportion of the proceeds the holder of the right of reéntry should receive. 
Cf. RESTATEMENT, Property (Tent. Draft No. 2) §§ 61, 73. 

40 Hurd v. Albert, 214 Cal. 15, 3 P.(2d) 545 (1931); cf. Jackson v. Stevenson, 
156 Mass. 496, 31 N. E. 691 (1892) (restrictive building covenant) ; 1 CHAFEE AND 
Sumpson, Cases on Equity (1934) 844-54; (1930) 14 Minn. L. REv. 687. 

41 322 Cal. App. 584, 10 P.(2d) 496 (1932), (1933) 17 Munn. L. REv. 227; see 
Turrentine, supra note 8, at 8-9. 

42 See Note (1926) 12 Va. L. Rev. 502-03. 

43 45 Cal. App. 29, 187 Pac. 159 (1919). 

44 Cf. McArthur v. Hood Rubber Co., 221 Mass. 372, 109 N. E. 162 (1915), 
1 CHAFEE AND Sowpson, CAsEs ON Equity 854-57. 

45 That the breach resulted solely from the grantee’s lack of funds is insufficient 
to prevent a forfeiture. Simms v. Folts Mission Inst., 276 N. Y. Supp. 145 (Sup. Ct. 
1934). Other phases of the law relating to the enforcement of conditions subsequent 
reveal manifestations of the disfavor with which they are viewed because of their 
operation to divest estates. Thus, the doctrine has evolved that substantial com- 
pliance with, or performance of, the condition is sufficient. Brooks v. Kimball 
County, 127 Neb. 645, 256 N. W. sox (1934) (maintenance of a courthouse for 
thirty-five years); Skipper v. Davis, 59 S. W.(2d) 454 (Tex. Civ. App. 1932) 
(giving of oil lease not an abandonment of a use “ for church purposes only ”) ; see 
1 TirFANY, Reat Property § 82; Gavit, THe InpIANA Law or FuTuRE INTERESTS, 
DESCENT, AND WILLS (1934) 132-33. 

46 The doctrine of destructibility of contingent remainders has been abolished 
in many states by statute. E£.g., Inn. Rev. Srat. (Cahill, 1933) c. 148, § 24; Ox10 
Gen. Cope Ann. (Page, 1935) §§ 10512-5, 6. 

47 There have been no decisions very recently on destructibility by merger. A 
dictum, however, in Buntin v. Plummer, 164 Tenn. 87, 91, 46 S. W.(2d) 60, 62 


| 
t 


I21I0 HARVARD LAW REVIEW [Vol. 48 


due to the life tenant’s attempt to transfer the fee arose in an Oregon 
case.*® Although the court relied on a statute providing that no attempt 
to pass a greater interest than the grantor had should cause a forfeiture,*® 
it held, alternatively, that such an attempt by a conveyance under the 
Statute of Uses did not, even without a statute, cause a forfeiture. The 
basis of the holding apparently was that such a conveyance necessarily 
operates to pass only the estate the grantor had. Though American au- 
thority is sparse and divided where the destruction of the remainder has 
been in issue,®° the courts have held that a life tenant does not forfeit 


(1932), lent support to cases to the effect that the general rule that the merger of 
two estates destroys an intervening contingent remainder does not operate where 
one of the two merging estates came by devise and the other directly by descent. 
Plunket v. Holmes, 1 Lev. 11 (1658) ; cf. Crisfield v. Storr, 36 Md. 129, 144 (1872). 

Other recent decisions on the doctrine of merger have not involved the problem 
of destructibility. In White v. Weed, 175 Atl. 814 (N. H. 1934), the life beneficiary 
of a testamentary trust having acquired the reversion by descent, the court held, upon 
proof that the contingent remainders could not possibly vest, that the trust was ter- 
minated by merger. See also Buntin v. Plummer, supra. It has been stated that a 
life estate received by devise will not merge with a reversion acquired by descent, 
for the testator’s intent that there be a life estate would be violated by the engulf- 
ment of the life estate at the moment it arose. See 1 FEARNE, CONTINGENT RE- 
MAINDERS (10th ed. 1844) 344. Yet it has been held that a life estate by devise and 
a reversion directly by descent will merge, but subject to opening up for contingent 
remainders on vesting, indicating that the only intent of the testator which the 
court attempted to protect was the intent, if such, that there be a remainder. See 
Plunket v. Holmes, supra. However, in situations analogous to White v. Weed, 
supra, the creation of a trust has been considered an indication of an intention on 
the part of the creator that no merger take place, and merger has been refused. 
Smith v. Smith, 194 Mo. App. 309, 188 S. W. 1111 (1916) ; Asche v. Asche, 113 N. Y. 
232, 21 N. E. 70 (1889). : 

In applying the general rule that merger is also dependent, at least in equity, on 
the intention of the party owning the two interests, it has heretofore been considered 
that a deed in fee by one who owned both a life interest and the reversion conclu- 
sively indicated that the owner had intended the interests to merge. Wilder v. 
Holland, 102 Ga. 44, 29 S. E. 134 (1897). In Thorburn v. Wende, 235 App. Div. 
424, 257 N. Y. Supp. 186 (4th Dept. 1932), a mortgagor acquired the interest of the 
mortgagee by inheritance, but two months later conveyed the mortgagee’s interest 
to a third party. The mortgagor later died. In a suit to determine the relative 
rights of the heirs, widow, and assignee of the mortgage, the court held that the 
intention of the mortgagor that there should not be a merger prevented one so far as 
the assignee’s rights were concerned, not considering the conveyance as evidence of 
the intention of the owner at the time, two months earlier, when the ownership 
of the two interests first concurred in him, but rather considering that inasmuch as the 
mortgagee’s interest had been acquired unexpectedly, the two months was a reason- 
able time in which to form an intention. But the court held that as to dower, merger 
did occur. 

48 Hawkins & Roberts, Inc. v. Jerman, 147 Ore. 657, 35 P.(2d) 248 (1934). 

49 Ore. Cope ANN. (1930) § 63-106. Such statutes have been passed in a number 
of states. E.g., Ata. Cope (Michie, 1928) § 6909; Me. Rev. Stat. (1930) c. 87, § 11. 

50 In Dennett v. Dennett, 40 N. H. 498 (1860), relied on in the decision in the 
principal case, the court decided against a forfeiture, considering the conveyance in 
the case to have been one under the Statute of Uses. On the other hand, in Martin 
v. Karr, 343 Ill. 296, 175 N. E. 376 (1931), a conveyance by warranty deed was held 
to destroy the contingent remainder, without referring to any distinction as to 
Statute of Uses conveyances. An Illinois statute making contingent remainders in- 
destructible makes the problem purely theoretical in that state as to conveyances 
since its enactment in 1921, but in the Martin case it was held not retroactive. ILL. 
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his estate by an attempt to convey a fee under the Statute of Uses.™* 
And this result, as well as that in the present case, seems sound; feudal 
considerations were the only justification for forfeiture because of a tor- 
tious conveyance by a life tenant.*? 

Creation of Executory Interests. Generally an intention to create a 
future interest is upheld, when possible, as an executory devise if it could 
not take effect as a remainder.®** Whether the application of this rule 
depends upon which sort of interest the creator had in mind was recently 
before the Kentucky court.** A testatrix by her will devised “ all my 
property . . . to my sister ”, subject to certain charges, “ the remainder 
to be her own to dispose of as she sees fit.” Subsequently the testatrix 
added a codicil providing for gifts over “ if my sister should pass away 
suddenly or without will”. It was held that the estate devised to the 
sister was a fee and that since the testatrix apparently did not mean to 
cut down her sister’s rights by the codicil it could not be treated as a de- 
feasance of the fee on the events named, but was rather an undertaking 
to create a remainder after a fee and as such invalid. The court’s appar- 
ent distinction between the intention to create a remainder and the in- 
tention to create an executory interest hardly seems sound; the argu- 
ment that the testatrix did not wish to cut down her sister’s rights by 
creating an executory interest is equally applicable to the intent to create 
a remainder. Indeed, a power of disposition having been expressly 
given, it is difficult to see that the existence of a future interest would have 
so materially hampered the immediate taker that the testatrix can be said 
not to have intended some such interest. In many jurisdictions, how- 
ever, the future interest would have been defeated, at least in part, by the 
prevalent though criticized rule that gifts over on intestacy are void.*® 
And the gift to the extent that it was to take effect if the sister should 
pass away “ suddenly ” might have been defeated by the rule of con- 
struction that absolute gifts will not be cut down by subsequent language 
of doubtfulsmeaning.** 


Rev. Strat. (Cahill, 1933) c. 148, §24. In New Hampshire, the doctrine of de- 
structibility seems practically, although not yet explicitly, abolished by judicial de- 
cision. See Hayward v. Spaulding, 75 N. H. 92, 71 Atl. 219 (1908). 

From an early date the law in England has apparently been that adopted by the 
principal case. See 1 FEARNE, CONTINGENT REMAINDERS 322. 

51 M’Kee’s Lessee v. Pfout, 3 Dall. 486 (Pa. 1798) ; Stevens v. Winship, 1 Pick. 
317 (Mass. 1823) (alternative ground). 

52 Forfeiture for an attempt to pass a greater interest than the grantor has is 
not listed as one of the ways of terminating a life estate in the Restatement of 
Property. See RESTATEMENT, Property (Tent. Draft No. 3, i931) § 197. 

53 Selig v. Trost, 110 Miss. 584, 70 So. 699 (1916); Sullivan v. Garesche, 229 
Mo. 496, 129 S. W. 949 (1910). 

54 Poth’s Adm’r v. Muse, 244 Ky. 433, 50 S. W.(2d) 967 (1932). 

55 See Kates, Estates, FUTURE INTERESTS AND ILLEGAL CONDITIONS AND RE- 
STRAINTS IN ILLtNors (2d ed. 1920) § 717 e¢ seq. ; 

_ 58 Forquer v. Bovard, 154 Ky. 377, 157 S. W. 724 (1913) ; Elberg v. Elberg, 132 
Minn. 15, 155 N. W. 751 (1916). 
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4. The Rule in Shelley’s Case 


Despite a statute declaring that only that common law which was not 
“incompatible with the institutions and condition of society in this 
state ” should be applied, the Washington court recently decided that the 
Rule in Shelley’s Case ** was a part of the common law of that state.** 
The court argued that the Rule furthered the general welfare by facilitat- 
ing the transfer of property through the early vesting of estates.*® On the 
whole, however, the current treatment of the Rule by the American 
courts indicates a tendency to treat it as a rule of construction rather 
than one of property.*° The most striking recent illustration of this ap- 
proach was furnished by the holding of the Illinois court that the Rule 
did not apply where the remainder to the heirs was contingent as to 
event.** The conveyance was to H and W “ for and during their life- 
time, then to the heirs of the body of our daughter, W .. . , and if she 
leaves no child or children surviving her, then to her heirs according to 
law.” Upon W’s death without having borne children, H, opposing a 
partition suit by the grantor’s heirs, claimed the fee as W’s devisee, as- 
serting the Rule. Treating the deed as having created alternative con- 
tingent remainders to the surviving children, if any, or, if none, to the 
heirs of W,°* the court held the Rule inapplicable, declaring that “ the 
effect of that rule . . . is to vest the fee in the ancestor instantly and 
instantly to merge it with the freehold estate ”’, and that “ if it does not 
apply in this manner, it cannot apply at all ”’, and decreed a partition. 
The decision is practically unsupported by authority; ®* moreover, this 


57 For a good statement of the Rule, see Bails v. Davis, 241 Ill. 536, 539, 89 
N. E. 706, 707 (1909). 

58 Fowler v. Wyman, 169 Wash. 307, 13 P.(2d) sor (1932). The deed stated: 
“ . . said property to be vested in her during her lifetime, and at her death to be 
the property of the heirs of her body.” Previous recognition of the Rule had been 
only by way of dictum. See Shufeldt v. Shufeldt, 130 Wash. 253, 268, 227 Pac. 6, 11 
(1924). 

59 See Legis. (1932) 45 Harv. L. Rev. 571, n.2. 

60 Many legislatures have been prompted to action by the distorted results pro- 
duced by the Rule’s operation. See Legis. (1932) 45 Harv. L. Rev. 571. Recent 
cases applying such statutes are Beasley v. Calhoun, 178 Ga. 613, 173 S. E. 849 (1934) 
(“heirs ” shall be taken to mean “ children”); Guy v. Culberson, 164 Tenn. 509, 
51 S. W.(2d) 500 (1932) (“heirs” or “heirs of the body” at termination of life 
estate shall take remainder as purchasers). 

61 Gehlbach v. Briegel, 194 N. E. 591 (Ill. 1934) (two judges dissenting). 

62 The court’s conclusion that the first remainder was to the children of W in 
fee was undisputed. See 194 N. E. at 593. Cf. Hauser v. Power, 356 Ill. 521, 191 
N. E. 64 (1934). The gift of the life estates was construed as being for the life of 
the survivor. 

63 The only case cited by the majority which seems to support its conclusion is 
Robeson v. Duncan, 74 N. J. Eq. 745, 70 Atl. 685 (Ch. 1908), where, after a con- 
veyance to A “and to the heirs of her body”, the deed provided that upon the 
death of A without leaving heirs of her body, the land should revert back to the 
grantor or his estate. But here, although the court held that A could not have con- 
veyed the fee, and stated the Rule to be inapplicable because it was uncertain until 
A’s death who would take the remainder, even if the Rule operated, the resulting 
estate tail in A would have been converted by statute into a life estate in A and a re- 
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would seem an instance where the application of the Rule would not nul- 
lify the grantor’s intent, since he would probably not have objected to 
W’s alienation of the fee if she had no children. Indeed, if, as the court 
thought, he desired to keep the property in his family, provision for a 
reversion would have been a simple matter. And the policy favoring 
alienability would dictate a contrary result, because the application of 
the Rule would leave the remainder contingent only as to event, and thus 
alienable by 

The ordinary avoidance of the Rule by the courts, however, is by the 
construction of limitations in remainder to refer only to individuals in 
a particular generation, and not to an indefinite succession from genera- 
tion to generation.®> Thus, relatively slight suggestions in the operative 
instrument are seized upon as indication that the phrases “ heirs ” or 
“ heirs of the body ” are used to mean “ children ” in the ordinary sense.** 


mainder in fee simple in the heirs of the body. Moreover, a later New Jersey case 
held the Rule applicable despite the contingent nature of the remainder. Wood- 
bridge v. Jarrard, 101 N. J. Eq. 439, 138 Atl. 536 (Ch. 1927). An Iowa dictum, not 
cited by the Illinois court, is perhaps the only other judicial utterance in support of 
the principal case. See Harlan v. Manington, 152 Iowa 707, 716, 133 N. W. 367, 371 
(1911). Boon v. Boon, 348 Ill. 120, 180 N. E. 792 (1932), which the instant court 
thought decisive of the case, presented a similar limitation, but this case is a question- 
able precedent, since no issue was there made as to the applicability: of the Rule to 
the remainder to the heirs, probably because the life tenant was still alive. But 
apart from this meager authority, the decisions and commentators are uniformly 
opposed to the instant case. Williams v. Holly, 4 N. C. 266 (1814); Stewart v. 
Kenower, 7 W. & S. 288 (Pa. 1844) ; Eby v. Shank, 196 Pa. 426, 46 Atl. 495 (1900) ; 
McNeal v. Sherwood, 24 R. I. 314, 53 Atl. 43 (1902) ; Im re White and Hindle’s Con- 
tract, 7 Ch. D. 201 (1877); see Hanes v. Central Ill. Util. Co., 262 Ill. 86, 90, 104 
N. E. 156, 157 (1914) ; Cotten v. Moseley, 159 N. C. 1, 5, 74 S. E. 454, 456 (1912); 
cf. Cook v. Sober, 302 Til. 498, 135 N. E. 60 (1922) (Rule applied although freehold 
in ancestor was contingent); Spader v. Powers, 56 Hun 153, 9 N. Y. Supp. 39 
(Sup. Ct. 1890) (same) ; Starnes v. Hill, 112 N. C. 1, 16 S. E. rorz (1893) (same) ; 
see CHALLIS, REAL Property (3d ed. 1911) 163; 1 FEARNE, CONTINGENT REMAIN- 
DERS *30, *34; 1 HAYES, CONVEYANCING (5th ed. 1840) 544; 3 JARMAN, WILLs (7th 
ed. 1930) 1824; Kates, Future INTERESTS § 440; 1 TIFFANY, REAL PROPERTY § 148; 2 
WasHBURN, REAL PrRopPERTY § 1609. 

64 See 194 N. E. at 593-04. The effect of the Rule in this situation, as viewed by 
the authorities in note 63, supra, is to give the ancestor the contingent remainder in 
the inheritance, with no merger until the remainder vests. But cf. In re White and 
Hindle’s Contract, 7 Ch. D. 201 (1877); Stewart v. Kenower, 7 W. & S. 288 (Pa. 
1844) (merger subject to opening up if the alternative remainder vested). 

65 To be distinguished from cases involving the Rule are those situations where 
no remainder is given the “heirs” or “ heirs of the body ”, but these, or terms of 
similar effect, are incorporated in the direction as to the named taker. See KALEs, 
Future Interests § 415; Gavir, THE InpIANA LAw oF Future INTERESTS § 54. 
Although statutes have generally made the use of these words of art unnecessary 
to the conveyance of a fee, (see RESTATEMENT, Property (Tent. Draft No. 1) § 48), 
in many cases the courts give them effect as indicative of the intention to convey 
the fee to the person designated. Triplett v. Triplett, 332 Mo. 870, 60 S. W.(2d) 13 
(1933); Matter of Steimes, 150 Misc. 279, 270 N. Y. Supp. 339 (Surr. Ct. 1934). 
Cf. In re Lutke’s Estate, 145 Ore. 299, 27 P.(2d) 1018 (1933), (1934) 18 Minn. L. 
Rev. 606 (“heirs” construed as word of limitation where ancestor predeceased 
testator; lapse statute applied). 

66 Boon v. Boon, 348 Ill. 120, 180 N. E. 792 (1932); Brown v. Mitchell, 176 
S. E. 258 (N. C. 1934) ; Campbell v. Williams, 171 S. C. 279, 172 S. E. 142 (1933). 
In Hauser v. Power, 356 Ill. 521, 191 N. E. 64 (1934), Note (1934) 29 Int. L. REv. 
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In Calvery v. Calvery,®* the Rule was held inapplicable where land 
was devised to A for life, remainder “ to the heirs of the body of ” A, 
“to have and to hold share and share alike to each other after the 
death ” of A. The Texas court relied on earlier cases giving effect to 
words of qualification; ** the indicated intention that several persons 
should hold the fee at the same time was probably taken to show that 
here the words were not used as words of limitation.® 

That words of limitation are attached to words which, standing alone, 
might be treated as words of limitation has also been taken by some 
courts as a basis for avoiding the application of the Rule.*° Thus where 
a conveyance ran to the grantor’s son for his life, and “ to his heirs 
lineally descended from me, and to their heirs of lineal descent from me 
only, and assigns forever ”, it was held to give the remainder in fee to 
the heirs lineally descended from the grantor and his son.‘ A similar 
result was reached by the South Carolina court in First Carolinas Joint 
Stock Land Bank v. Deschamps," where a trust deed was executed for 
the benefit of the settlor’s children for their lives, “ with remainder upon 
the death of any . . . of them to the issue of his, her or their body or 
bodies and their heirs and assigns forever.” The court decided that a 
child of the grantor got only a life estate, with his “ issue ” taking as pur- 


231, there was a devise of realty to the testator’s son for his life, “ and at his death to 
the heirs of his body ”, with the provision that should the son “die leaving no 
heirs of his body him surviving ”, the land should revert to the testator’s heirs-at- 
law. The Illinois court, stressing its present tendency to regard “heirs of the 
body ” as merely words of purchase in view of the abolition of estates tail, decided 
that the provision as to “ heirs of the body him surviving ” was a sufficient indica- 
tion that the testator intended that “ heirs of the body ” should indicate the takers 
of the estate, and that therefore the son took only a life estate. Cf. Note (1932) 26 
Inu. L. Rev. 569. But compare Davis v. Strauss, 174 S. E. 908 (S. C. 1934), where 
the Rule was applied, although following the gift to the “ issue” of the grantee the 
deed provided that “should any of his children predecease” the grantee, the chil- 
dren of such a predeceasing child should take their parent’s share. The authorities 
are in conflict as to whether the restriction of the remainder to the heirs of the 
life tenant by a particular person is to be taken as showing that the grantor meant 
“children”. See (1933) 31 Micu. L. Rev. 854, 855. The North Carolina court 
recently held, however, that in a remainder “to the bodily heirs of ...A 
by ——,” the "designation “by ? was unimportant, and that the Rule applied. 
Glenn v. Ashby, 202 N. C. 244, 162 S. E. 555 (1932). 

67 122 Tex. 204, 55 S. W.(2d) 527 (1932). 

68 F.g., Wallace v. First Nat. Bank, 120 Tex. 92, 35 S. W.(2d) 1036 (1931), 
Note (1932) 10 Tex. L. Rev. 363; see (1923) 36 Harv. L. REv. 

69 The better opinion has been stated to be that words of distributive modifica- 
tion alone do not affect the operation of the Rule in a will. See Note (1911) 29 
L. R. A. (N.s.) 963, 1080. Jesson v. Wright, 2 Bligh 1 (H. L. 1820), is a leading 
case supporting this contention. See 1 Tirrany, REAL PROPERTY § 152. 

70 Archer’s Case, 1 Co. 66b (C. P. 1599). Many American courts apply the 
Rule in Shelley’s Case here, however. See 1 TrrFany, REAL Property § 152. 

71 Clark v. Ehbauer, 60 F.(2d) 198 (C. C. A. 8th, 1932). This application of 
the principle of Archer’s Case, although the remainder is to the “ heirs ” rather than 
merely to the “ heir”, has been based on the abolition of primogeniture, whereby 
there may be more than one heir in a generation. Aetna Life Ins. Co. v. Hoppin, 
214 Fed. 928 (C. C. A. 7th, 1914), Note (1914) 27 Harv. L. REv. 673. 

72 171 S. C. 466, 172 S. E. 622 (1934). The court found the remainder to be 
equitable and not executed. See id. at 479, 172 S. E. at 627. 
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chasers at his death. But when an ordinary deed contained a similar 
limitation, the same court without mention of the previous decision de- 
termined, in Davis v. Strauss,’* that the life tenant took a fee.** The 
fact that in the Deschamps case, a trust deed was involved, to which rules 
defeating intention should be more narrowly applied,’* suggests a dis- 
tinction between these cases. 

The prime requisite for the applicability of the Rule, that the re- 
mainder refer to an indefinite inheritable succession in the technical 
medieval sense,’* rather than simply to those persons who would take at 
the death of the life tenant intestate, was apparently disregarded by an- 
other South Carolina case. There, a devise to W for life, “ and at her 
death to be divided equally amongst her and my own heirs-at-law and 
next of kin, agreeable to the laws of distribution under the statutes of 
South Carolina ”, was determined to give W a fee-simple title to one half 
the land.”* 

Although gifts in remainder to the “son ” 7° or “ children ” 7° of the 
life tenant may be found, in their context, to refer to the necessary in- 
definite inheritable succession, the South Australian court, where a de- 
vise of the remainder was to “ sons in perpetuity ”, did not think it clear 
that “sons ” was not used in its ordinary sense, and held that the first 
taker was given only a life estate.*® And “ children ” was thought by the 
Pennsylvania court not to be used as a word of limitation, where a gift 
over to the testator’s other children “ in default of children ” indicated 
that a definite failure of issue was meant.*t On the other hand, where 


73 174 S. E. 908 (S. C. 1934). 
74 The life tenant took a fee conditional, which exists in South Carolina because 
the Statute De Donis is not in force there. See (1932) 10 TENN. L. REv. 238. 

75 See 171 S. C. at 477-79, 172 S. E. at 626-27. 

76 See 1 Haves, CONVEYANCING 543; Note (1911) 29 L. R.A. (N.S.) 963, 1012-14. 

77 Byrd v. Shell, 169 S. C. 226, 168 S. E. 692 (1933). Accord: People v. Emery, 
314 Ill. 220, 145 N. E. 349 (1924) (“such person or persons as may be entitled to 
inherit real estate by descent from her, as her heirs-at-law, by virtue of the statute 
of the state . . .”). Contra: Evans v. Evans, [1892] 2 Ch. 173 (“such person or 
persons as at the decease of . . . A shall be his heir or heirs at law ”). 

78 Mellish v. Mellish, 2 B. & C. 520 (K. B. 1824). But cf. Wetherill v. Lefferts, 
254 Pa. 484, 98 Atl. 1074 (1916). 

79 In re Hammond, [1924] 2 Ch. 276, (1924) 38 Harv. L. Rev. 265; see 
Note (1911) 29 L. R. A. (N.S.) 963, 1123-1134. Compare the analogous treatment 
of “descendants”. See Note (1921) 13 A. L. R. 392. 

80 In re Lay, [1933] S. R. So. Aust. 196, (1933) 7 Aust. L. J. 267. The words 
“in perpetuity ” were said to make no difference, citing Fuller v. Chamier, L. R. 2 
Eq. 682, 686-87 (1866), and Silcocks v. Silcocks, [1916] 2 Ch. 161, 166-67. But 
since in those cases the question was whether the term “forever” avoided the 
operation of the Rule, they would hardly seem precedent for a refusal to apply the 
Rule despite the presence of such a qualification. 

81 David’s Estate, 308 Pa. 388, 162 Atl. 292 (1932). Cf. Crawford v. Withrow, 
314 Pa. 497, 171 Atl. 894 (1934), where after a devise to A, there was a gift over if A 
“shall die without children,” and, in view of the use of the terms “heirs” and 
“natural heirs” elsewhere in the gift, the court thought this phrase imported an 
indefinite failure of issue. The nature of the residuary property in David’s Estate, 
supra, does not appear, but if it were personalty, the court could have quickly dis- 
missed the contention as to the Rule. See Hurd’s Estate, 305 Pa. 394, 401, 158 Atl. 
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there was a conveyance to A, with the provision that “ in the event of 
the death of said grantee, title is to pass to the children of said grantee,” 
the Kansas court, without discussion, and relying solely on an earlier case 
applying the Rule where the remainder read, “the fee . . . shall vest 
absolutely in the heirs ” of the grantees,** declared that A took title in 
fee simple.®* 


5. Future Interests in Personalty ** 


Creation of Future Interests. The Minnesota court recently held that 
a future interest in chattels personal cannot be created by a mere oral 
declaration although there is a delivery of the property to the life ten- 
ant,®® and despite the absence of any applicable provision of the Statute 
of Frauds. The cases on the point are few and divided.*® The delivery 
to the life tenant could be argued to be sufficient to support the remainder 
by analogy to the validity of an oral gift of the full ownership of a chat- 
tel when accompanied by delivery to a third party who is to hold for the 


174, 176 (1931). One item in the will in David’s Estate made provision for the 
payment of the income from a trust to D for her life, and “ after her death to pay the 
principal to any children she may leave.” Since the trust for D’s life was considered 
an active one, the Rule was denied effect here on the basis of the familiar principle 
that the estates in the ancestor and by way of remainder must be of the same 
quality. Bacon’s Appeal, 57 Pa. 504 (1868); Harvey v. Ballard, 252 Ill. 57, 96 
N. E. 558 (1911). 

82 Kirby v. Broaddus, 94 Kan. 48, 145 Pac. 875 (1915). 

88 Newell v. McMillan, 139 Kan. 94, 30 P.(2d) 126 (1934). A situation analo- 
gous to that in which the Rule is applicable, involving only a rule of construction, 
however, arises where the testator sets up a trust and provides for the income to be 
paid to his child for life, and, upon the death of the beneficiary, that the principal 
shall be “ assigned, transferred and paid over” to the child’s executor or adminis- 
trator, “ so that it shall become a part of the estate of the one so dying.” Here, fol- 
lowing the English precedents of-Saberton v. Skeels, 1 Russ. & M. 587 (Ch. 1830), 
and Attorney-General v. Malkin, 2 Phil. 64 (Ch. 1846), the New Jersey court, in 
Newlin v. Girard Trust Co., 174 Atl. 479 (N. J. Ch. 1934), (1935) 35 Cov. L. Rev. 
130, recently held that the words “executor or administrator” were words of 
limitation, so the absolute equitable estate was vested in the child. 

84 The cases here treated have concerned chattels personal. The application of 
the principles of such cases to chattels real requires caution in view of the historical 
distinctions between future interests in the two types of personalty. See Gray, 
Future Interests in Personal Property, 14 Harv. L. Rev. 397, 401 et seq. (1901). 

85 Mowry v. Thompson, 189 Minn. 479, 250 N. W. 52 (1933). The plaintiff, 
however, though failing as a remainderman, had also asserted subsequent proper 
conveyances by the original donor of his interest in the property to her, and the 
court upheld her right to the property as transferee of a reversion. 

86 Accord: Ragsdale v. Norwood, 38 Ala. 21 (1861); Yarborough v. West, 10 
Ga. 471 (1851). Contra: Knight v. Donahoo’s Heirs, 3 B. Mon. 277 (Ky. 1842). 
A mere writing, although not having the formalities of a deed, has been held suffi- 
cient in several cases. Brummet v. Barber, 2 Hill 543 (S. C. 1834) ; McCall v. Lee, 
120 Ill. 261, 11 N. E. 522 (1887) semble. Many of these cases involved transfers 
of slaves, and it has been suggested that the peculiar relationship of slaves to 
the land makes such cases of little value on problems of personal property in 
general. See Simes, Future Interests in Chattels Personal (1930) 39 YALE L. J. 
771, 777 et seq.; (1934) 18 Minn. L. REv. 232, 233. Williams v. Thornton, 160 
Tenn. 229, 22 S. W.(2d) 1041 (1930), relied upon by the Minnesota court, actually 
decided only that where there was no delivery at all, a parol gift to begin in the 
future was void. 
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donee.’? The result reached by the present case seems desirable, how- 
ever, in averting the risks of uncertain memory and of perjury. 

Rights of Remaindermen.** The authorities are in conflict as to 
whether, in the absence of a trust, it is the life tenant or the remainder- 
man in personalty who is entitled to an increase in the value of the prin- 
cipal which may have accrued during the life estate.*® Where the in- 
crease was caused by the life tenant’s manipulation of investments, the 
Nebraska court recently held the remainderman took only the original 
value of the property.°° This decision, though it seems fair because of 
the life tenant’s activity, means extensive litigation over valuation as well 
as difficulty in giving the life tenant the increase where no conversion is 
possible, and, as fairness would require, in insuring the remainderman of 
reimbursement by the life tenant for capital decreases. 


II. CoNstTRUCTION 
1. The Vesting of Future Interests 


The Policy Favoring Early Vesting. In two New Jersey cases ® the 
presumption against partial intestacy °* was invoked to eliminate seem- 
ing conditions. Thus where a limitation was, “ upon the death of .. . 
my daughter not having been married . . .” to various charities,°* and 
the daughter married but was predeceased by her husband, the court 
construed the clause to mean “ not having been married at the time of her 
death ”. In the second the limitation was to a brother for life and “ if 
I survive him” for certain individuals and purposes.** Here the court 


87 See Cuitps, Personat Property (1914) § 224; (1934) 18 Munn. L. Rev. 232, 
233. 
88 That a remainderman has no right to a full disclosure about the property from 
a life tenant purchasing the remainderman’s interest was the decision in Warfield v. 
Bixby, 51 F.(2d) 210 (C. C. A. 8th, 1931). While the existence of a fiduciary rela- 
tionship between the life tenant and remainderman in personal property has been 
suggested in some of the cases, in actual decision such cases merely hold that the life 
tenant is under a duty to preserve the property. See Simes, supra note 86, at 791 
et seq. Although the life tenant’s possession would usually give him superior in- 
formation about the property, that fact has generally been considered not sufficient 
to raise a duty to speak. See 2 Wir.isTon, Sates (2d ed. 1924) §§ 631, 6314. 

89 To the effect that the life tenant gets the increase, see, e.g., Ruppert v. Mc- 
Ardle, 42 App. D. C. 392 (1914); Milner v. Brokhausen, 153 Iowa 560, 133 N. W. 
1068 (1912); cf. Letterle’s Estate, 248 Pa. 95, 93 Atl. 935 (1915). To the effect 
that the remainderman gets the increase, see, e.g., Hornsby v. Hornsby, 185 Ky. 
e¢7> cg W. 88 (1919) ; Matter of Cutler, 23 Misc. 508, 52 N. Y. Supp. 842 (Surr. 

t. 1898). 

90 In re Estate of Wecker, 123 Neb. 504, 243 N. W. 642 (1932). 

91 Douglas v. Board of Foreign Missions, 110 N. J. Eq. 331, 160 Atl. 37 (Ch. 
1932); Second Nat. Bank & Trust Co. v. Borden, 113 N. J. Eq. 378, 167 Atl. 224 
(Ch. 1933). 

92 See 1 Pace, Writs (2d ed. 1928) §§ 815, 816. 

(cn. ae v. Board of Foreign Missions, 110 N. J. Eq. 331, 332, 160 Atl. 37 
. 1932). 

94 See Second Nat. Bank & Trust Co. v. Borden, 113 N. J. Eq. 378, 379, 167 Atl. 

224, 225 (Ch. 1933). 
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also found support for ignoring the condition in the fact that some of the 
apparently contingent gifts were for payments, such as funeral expenses, 
which the testator would probably intend to be absolute.®° 

Where property is given “ to A until B reaches 21, and to B at the age 
of 21 ”, the courts generally hold that B has a vested interest subject to 
a term for years.°* But the Colorado court refused so to construe a 
limitation in trust to pay the income to A “ during her lifetime ”, and 
“upon her death . . .” to B until “ she shall attain the age of twenty- 
five years ” and when B should reach 25 to pay over to B the principal.®” 
The holding that B, although she had reached 25, was not entitled to cut 
off A’s interest seems justified in view of the express designation of the 
prior estate as for A’s life. 

The “ Divide and Pay Over” Rule. Where a gift is expressed only in 
a direction to pay on a future event, a number of courts hold that it does 
not vest until that time.®* The rule is in growing disfavor, manifested 
notably by the willingness of many courts to recognize “ exceptions ” of 
broad and vague scope.®® Thus, an “ exception” has been asserted 
where it appears that the postponement is simply for the convenience of 
administering the estate, as to let in a prior interest, and where the con- 
tingency is not personal to the takers of the gift.°° This “ exception ” 
seems disregarded by a New York court in a case where a will established 
a fund, and simply provided that an annuity be maintained and that 
upon the annuitant’s death the fund be paid to the testator’s issue per 
stirpes. The court held that the estate of a child who died after the 
testator and before the annuitant took no share in the principal." Yet 


95 See id. at 382, 167 Atl. at 226. In Wetterlund v. Holm, 74 F.(2d) 107 
(C. C. A. roth, 1934), the court gave effect to a condition precedent where the limita- 
tion was to the testator’s wife for life and “. . . upon my demise, if I have outlived 
[the wife] . . . then my property shall be divided as follows”. Possibly the New 
Jersey case may be distinguished because provision was there made for payment of 
debts and funeral expenses following the condition. The New Jersey court also sug- 
gests that the apparent condition was inserted from abundance of caution, in effect 
meaning “even if I survive”. But this argument would seem equally applicable in 
the Wetterlund case. 

96 Cf. In re McIntosh, [1933] Ir. R. 69; see In re Blackwell, [1926] 1 Ch. 223, 
234; 2 JARMAN, WILLs 1345; Kates, Future INTERESTS § 334. Where there is an 
express contingency, however, the form of the prior gift may not cause the re- 
mainder to be construed as vested. O’Connell v. Sheehy, [1932] Ir. R. 298. 

87 Odescalchi v. Martin, 40 P.(2d) 241 (Colo. 1935) ; cf. Grainger v. Engel, 265 
N. Y. 118, 191 N. E. 857 (1934). Since the interest was given by a direction to pay, 
the language might not justify a holding that it was immediately vested, and the 
case may represent a limitation on the doctrine which is meant to assure early vesting. 

98 See Matter of Crane, 164 N. Y. 71, 76, 58 N. E. 47, 48 (1900) ; 2 WILLIAMs, 
Executors (12th ed. 1930) 795. A review of all the elements which indicate an 
intention for vesting is not attempted. See Gluck, The “ Divide and Pay Over” 
Rule in New York (1924) 24 Cor. L. Rev. 8; Notes L. R. A. 1915C 1012, L. R. A. 
I918E 1097. 

89 See WatsH, Future Estates In NEw York 52-61; Gluck, supra note 98; 
cf. Union Trust Co. of Springfield v. Nelen, 283 Mass. 144, 186 N. E. 66 (1933). 

100 See Gluck, supra note 98, at 19; Roop, Wits (2d ed. 1926) § 590; (1928) 
4 Wis. L. REv. 473, 474. 

101 Matter of Brady, 153 Misc. 901, 276 N. Y. Supp. 759 (Surr. Ct. 1934). In 
Hassell v. Hassell, 18 Pa. D. & C. 202 (1932), and Greenough v. Peterson, 266 Ill. 
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no other purpose than to provide for the annuity appears behind the 
postponement, and indeed the court deduced from the fact that the will 
made other ample provision for the issue that the testator had no special 
regard to the disposition of the fund after the death of the annuitant.’ 

Where the direction is to pay named individuals there is a marked 
tendency to hold that the rule has no application, although, it is true, 
where this has been indicated the case has often seemed within an “ ex- 
ception ” to the rule, since the postponement was apparently only to let 
in a prior estate.‘°* Anda recent Canadian decision suggests that the gift 
of the fund to named persons may yet be contingent where there is a 
substitutional gift to issue.1°* Further, a New York court, in a decision 
opposed to most of the scant previous authority, has held that a gift of 
income by a direction to pay a named individual is contingent as to each 
installment until payable, and hence that the interest ceases upon the 


App. 544 (1932), the courts seem to have applied the rule to real property under 
similar circumstances. Although it arose with regard to personalty this presump- 
tion of contingency has been said to apply also to realty. See Simes, supra note 86, 
at 798; Note L. R. A. 1918E 1097, 1111. 

102 Cf. Carroll v. Carroll’s Ex’r, 248 Ky. 386, 58 S. W.(2d) 670 (1933); Fuller 
v. Rhododendron Corp., 178 S. E. 116 (N. C. 1935). Contra: Reed’s Estate, 16 Pa. 
D. & C. 36 (1931) ; cf. Boulden v. Dean, 173 Atl. 26 (Md. 1934). 

103 Matter of Soy, 143 Misc. 217, 256 N. Y. Supp. 545 (Surr. Ct. 1932); Car- . 
son’s Estate, 16 Pa. D. & C. 99 (1931); cf. Matter of Jurgen, 273 N. Y. Supp. 725 
(Surr. Ct. 1934); see Warner v. Commissioner, 72 F.(2d) 225, 228 (C. C. A. 2d, 
1934) ; Second Nat. Bank of Boston v. First Nat. Bank of Boston, 194 N. E. 111, 
113 (Mass. 1935). Considering the New York definition of vested remainders as 
including the interest of a person in being who would be entitled to the principal 
should the preceding estate then terminate, it is difficult to see how any other 
result could be reached as to individuals unless the direction to pay were on an 
event other than the termination of the preceding estate, or express words of sur- 
vivorship required a divestment. See Moore v. Little, 41 N. Y. 66, 72 (1869) ; cf. 
N. Y. Reat Prop. Law (1909) $40. Although the same conclusion might be 
expected in gifts to classes, the courts have leaned to the construction that the 
class is to be determined at the time of distribution. See Note (1933) 19 Corn. L. Q. 
112, 114, n.11; cf. Matter of Crane, 164 N. Y. 71, 58 N. E. 47 (1900); Matter of 
Weil, 151 Misc. 841, 272 N. Y. Supp. 477 (Surr. Ct. 1934). 

In a recent case the court of appeals found that the language of the will pointed 
plainly to a determination of the class at the time of the testatrix’ death and that 
consequently the interest of a member was vested and transmissible. Matter of 
Watson, 262 N. Y. 284, 186 N. E. 787 (1933); cf. Matter of Leonard, 143 Misc. 
172, 256 N. Y. Supp. 355 (Surr. Ct. 1932). The direction to pay was, “to the issue 
per stirpes of the life tenant, and in default of such issue to the said surviving chil- 
dren.” The latter were held to have vested remainders, the court in one place 
saying they would be divested by the birth of issue, and in another, by the survival 
of issue. See 262 N. Y. at 299, 300, 186 N. E. at 791. But the former suggestion, 
assuming as it does that the interest of children of the life tenant would vest at their 
birth, would seem opposed to Matter of Crane, supra. 

104 Jy ve Hargraft, [1934] 2 D. L. R. 593. In Busch v. Eastern Trust Co., 
[1928] 3 D. L. R. 834, and In re Browne, frase) 2 D. L. R. 588, the Supreme 
Court of Canada held that the interest was contingent. In the later case of In re 
McFarlane, [1934] 3 D. L. R. 457, the Ontario Court of Appeals refused to accept 
the distinction of the Manitoba court in the Hargraft case and held that the interest 
was contingent without a substitutional gift. The supreme court has also held that 
the expression “ shall belong ” imports an immediate vesting even where subject to 
an apparent contingency. In re Hammond, [1934] 2 D. L. R. 580. 
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death of the beneficiary.*°° With these cases may be contrasted the 
treatment of the rule in a case before the Circuit Court of Appeals 
for the Seventh Circuit, where the direction was to pay 25 per cent of the 
estate to the testator’s daughter at the death of the life tenant and the 
balance in three installments at two-year intervals.‘°* There the court 
inclined to believe that the postponement was for the convenience of 
the estate rather than personal to the legatee, since the period was mod- 
erate and she was given a choice as to continuation of the trust for a 
longer time.’°’ 

An intermediate gift of income may be taken as one factor in deter- 
mining that the testator’s intention was that the ultimate gift of the fund 
be vested.*°* And consideration of the income factor seems extended by 
the Minnesota court, which said that in the absence of any other dispo- 
sition the income would be presumed to go to the one who was named for 
ultimate payment, and that the absence of such disposition would not be 
taken as evidence against an intention for vesting.’°° 

A recent New York decision indicates that the mere use of words of 
present gift will not make the interest vested if enjoyment is so remotely 
postponed as to render the present gift of doubtful substance. There the 
clause following a “direct gift” to an association was, “to be paid 
when the corner stone of the new hall is laid and not before ”, and no 
building was contemplated by the designated association. It was held 
that the gift was not vested and violated the rule against suspension of 
the power of alienation.*° On the other hand, where a gift to charity 


105 Matter of Hopner, 148 Misc. 748, 266 N. Y. Supp. 430 (Surr. Ct. 1933), 
aff'd, 242 App. Div. 652, 273 N. Y. Supp. 370 (2d Dept. 1934). Contra: Davis v. 
McKown, 131 Me. 203, 160 Atl. 458 (1932); Matter of Deaken, 143 Misc. 647, 
257 N. Y. Supp. 839 (Surr. Ct. 1932) semble; McGlinn’s Estate, 77 Pa. Super. 582 
(1921); Clarkson v. Pell, 17 R. I. 646, 24 Atl. 110 (1892); cf. Matter of Kramer, 
153 Misc. 606, 275 N. Y. Supp. 550 (Surr. Ct. 1934). But cf. Farley v. Secor, 167 
App. Div. 80, 152 N. Y. Supp. 787 (2d Dept. 1915) (trust of income limited to the 
life of the taker to bring it within the permissible period of remoteness). Penn- 
sylvania has held that the right to income ceases at the death of a member, where 
the gift is to a class and there is a slight ground for implying a gift over to the 
survivors. Maxwell’s Estate, 261 Pa. 140, 104 Atl. sor (1918); cf. Rowland’s 
Estate, 151 Pa. 25, 24 Atl. 1091 (1892); Philips’ Estate, 16 Pa. D. & C. 555 (1932). 
But cf. Lafferty’s Estate, 311 Pa. 455, 167 Atl. 44 (1933). This, however, is not 
rested on the “ divide and pay over ” rule. 

106 Molter v. Commissioner, 69 F.(2d) 7 (C. C. A. 7th, 1934). 

107 The fact that the income was to be paid to the daughter from the death of 
the life tenant was not emphasized. The case held that capital gain on the principal 
was to be computed from the death of the testator for income tax purposes. Cf. 
Chandler v. Field, 63 F.(2d) 13 (C. C. A. 1st, 1933); Lane v. Corwin, 1 F. Supp. 
rst (E. D. N. Y. 1932). But cf. Becker v. Anchor Realty & Inv. Co., 71 F.(2d) 355 
(C. C. A. 8th, 1934). 

108 See, e.g., Matter of Innerfield, 153 Misc. 706, 276 N. Y. Supp. 63 (Surr. Ct. 
1934); cf. Van Kesler v. Scully, 267 Ill. App. 495 (1932). 

109 Jn re Estate of Sherk, 191 Minn. 143, 253 N. W. 365 (1934). 

110 Matter of Kennedy, 151 Misc. 193, 271 N. Y. Supp. 126 (Surr. Ct. 1934). Ac- 
cord: In re Kirkley, 87 L. J. Ch. (N.s.) 247 (1918); cf. Atkins v. Hiccocks, 1 Atk. 
500 (Ch. 1737). But cf. Peoples Bank v. Brewer, 107 N. J. Eq. 7, 151 Atl. 552 (Ch. 
1930); Cooper v. Pridgeon, 2 Dev. Eq. 98 (N.C. 1831). Actually there is no reason 
for invoking the rule where there are words of present gift. See Gluck, supra note 
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was followed by a clause making it payable “ in three years and not be- 
fore” the interest was declared vested and the restriction on payment 
invalid.1+ The cases may be reconciled on the nature of the contingency 
in the payment clause, since in the latter case it refers to a certain future 
event and is not strong enough to overcome the dispositive intention. 


2. Classes 


Whether There is a Gift to a Class. Where the legatees or devisees are 
named and also described as a class such as “ sisters”, “ children ”, or 
“ daughters ”’, recent cases, in accord with the trend long evident, have 
apparently resolved the existing conflict of authority *** into the view 
that such a gift is prima facie one to individuals. This approach has 
been adopted in determining whether there has been a lapse,’** whether 
the statute preventing lapses is applicable,’** and whether, where there is 
a gift in remainder to several persons named and also described as a class, 
and where the gift is also contingent upon their surviving the life tenant, 
the survivors of the group are to take a part only or the whole of a gift 
of income,'*® or of So in Leroy v. Read’s Ex’r,\*" where 
the testator devised the residue of his estate “ to the children and grand- 
children of Betsie Thomas now deceased,"* . . . towit: A,B,C, .. .”, 
and specifically named all but four of the said children and grandchil- 
dren, the Kentucky court summarily rejected the argument of the counsel 
for the latter four that this was a gift to a class and that the draftsman 
of the will had mistakenly omitted their names.'?* 


98, at 22; Watsu, Future Estates In NEw York 54; cf. Betts v. Renfro, 226 
Ala. 635, 148 So. 406 (1933). 

111 Matter of Stulman, 146 Misc. 861, 263 N. Y. Supp. 197 (Surr. Ct. 1933). 

112 Probably more courts tended to the view that this was presumptively not a 
gift to aclass. In re Estate of Carter, 203 Iowa 603, 213 N. W. 392 (1927) ; Boynton 
v. Boynton, 266 Mass. 454, 165 N. E. 489 (1929) ; Redmond v. Gummere, 94 N. J. 
Eq. 216, 119 Atl. 631 (1922) ; Matter of Deming, 106 Misc. 133, 174 N. Y. Supp. 172 
(Surr. Ct. 1919), (1919) 32 Harv. L. Rev. 863. Contra: Warner’s Appeal, 39 Conn. 
253 (1872); Springer v. Congleton, 30 Ga. 976 (1860) ; see Kates, Future INTER- 
ESTS §§ 554, 556. 

113 Matter of McCafferty, 142 Misc. 371, 254 N. Y. Supp. 789 (Surr. Ct. 1932), 
aff'd, 236 App. Div. 678, 257 N. Y. Supp. 978 (zd Dept. 1932); Matter of Hart- 
mannsgruber, 146 Misc. 85, 261 N. Y. Supp. 787 (Surr. Ct. 1933) (gift “ to my two 
sisters, A and B”). In Flye v. Jones, 283 Mass. 136, 138, 186 N. E. 64, 65 (1933), 
it was said that a gift to numbered children is not to a class. See 1 JARMAN, WILLS 

08 


114 Ashley v. Lester, 281 Mass. 261, 183 N. E. 498 (1932). 

115 Thompson v. Martin, 281 Mass. 41, 183 N. E. 51 (1932). 

116 Peterman’s Estate, 174 Atl. 639 (Pa. Super. 1934). 

117 252 Ky. 821, 68 S. W.(2d) 421 (1934). 

118 The mere fact that the gift is to the children of a deceased person will not 
prevent the gift from being to a class. Viner v. Francis, 2 Cox 190 (Ch. 1789) ; 

s, Future INTEREsTs § 556. 

119 Tf the court had held the gift to be to a class, the four persons not named 
would probably have shared. This result would find support in cases holding that 
although the gift is to a designated number of children or grandchildren which is less 
than the actual number of such persons, all of the children or grandchildren shall 
take. 3 JARMAN, WILLs 1682. 


| 


1222 HARVARD LAW REVIEW [Vol. 48 


In Matter of Richards,*° where the limitation was “ to the children of 
my brothers and sisters not mentioned in this will and to said Leon 
Lyle, . . .” a New York court held that Leon, a greatnephew, was a 
member of the class and that his death before the testator did not cause 
a lapse. Although it is doubtful whether this result would be reached in 
most jurisdictions,’** the fact that the absence of a residuary clause made 
this holding necessary to prevent an intestacy '*? as well as the fact that 
Leon, in common with the other devisees, was related to the testator *** 
appear to justify the result. But where the residue was left to be di- 
vided “ between my wife Kate Hoyt and my next of kin then living, as 
nieces and nephews ” the Maryland court refused to treat the wife as a 
member of the class.’** Since, however, she was held to take only a share 
equal to that of each niece and nephew, the result seems no different than 
would have been reached had she been included in the class.**° Ina 
few recent cases where the judges have used the jargon of classes, 
the real problem was one of vesting; ?*° such language obscured both 
problems. 

Application of Lapse Statutes. Although recent cases have almost 
uniformly accepted the rule that statutes designed to prevent lapsing of 
interests, but not using the word “ lapse ”,’*" apply to gifts to classes,’** 
the recent Massachusetts decision of Ashley v. Lester **® causes some 
doubt whether such is any longer the law of that state. In contrast, 
Matter of Mott,*° rejecting the view adopted by practically every court 
which has passed on the matter,’** held the New York statute using the 
word “lapse ” applicable to a gift to a class.’** It is true that there 


120 150 Misc. 102, 268 N. Y. Supp. 465 (Surr. Ct. 1934). 

121 Garnier v. Garnier, 265 Pa. 175, 108 Atl. 595 (1919); Estate of Pierce, 177 
Wis. 104, 188 N. W. 78 (1922) ; In re Allen, 44 L. T. R. (N.s.) 240 (Ch. D. 1881). 

122 Manier v. Phelps, 15 Abb. N. C. 123 (N. Y. 1884). 

128 Saunders v. Saunders, 109 Va. 191, 63 S. E. 410 (1909). 

124 Newlin v. Mercantile Trust Co., 161 Md. 622, 158 Atl. 51 (1932). 

125 Cf. Aspinall v. Duckworth, 35 Beav. 307 (Rolls Ct. 1866). 

126 Carroll v. Carroll’s Ex’r, 248 Ky. 386, 58 S. W.(2d) 670 (1933); Boulden v. 
Dean, 173 Atl. 26 (Md. 1934) ; Flye v. Jones, 283 Mass. 136, 186 N. E. 64 (1933). 

127 See, e.g., Itt. REv. Srar. (Cahill, 1933) c. 39, §11; Mass. Gen. Laws 
(1932) c. 191, § 22. 

128 Schneller v. Schneller, 356 Ill. 89, 190 N. E. 121 (1934), (1934) 29 Itt. L. Rev. 
399; Abney v. Pearson, 255 Ky. 394, 74 S. W.(2d) 465 (1934) (statute expressly 
applicable to classes); Gale v. Keyes, 45 Ohio App. 61, 186 N. E. 755 (1933); see 
also Stolle v. Stolle, 66 S. W.(2d) 912, 914 (Mo. 1933) ; 2 PAGE, WILLs § 934. 

129 281 Mass. 261, 183 N. E. 498 (1932). The gift here was to named persons, 
also described as nephews and nieces. The lower court held that the gift was to a 
class and that the lapse statute was therefore inapplicable, so that the son of one of 
the named nephews was not entitled to his father’s share. In reversing, the supreme 
judicial court rested its decision solely on the ground that the gift was not one to 
a class. Galloupe v. Blake, 248 Mass. 196, 142 N. E. 818 (1924), holding the Massa- 
chusetts statute applicable to a class gift, was not cited. 

180 137 Misc. 99, 244 N. Y. Supp. 187 (Surr. Ct. 1930), (1930) 44 Harv. L. Rev. 
301. 

131 Stahl v. Emery, 147 Md. 123, 127 Atl. 760 (1925); Trenton Trust & Safe 
Dep. Co. v. Sibbits, 62 N. J. Eq. 131, 49 Atl. 530 (Ch. 1901); Olney v. Bates, 3 
Drew. 319 (Ch. 1855). Contra: Yeates v. Gill, 9 B. Mon. 203 (Ky. 1849). 

2 N. Y. Dec. Est. Law (1912) § 29. 


1935] DEVELOPMENTS — FUTURE INTERESTS 1223 


can be no “ lapse” as to a class gift. But in the case of statutes not 
using the word, the policy of the legislation to protect dependents of the 
legatees and devisees is strongly enough felt to override the objection 
that the statute is not applicable because as yet there has been no 
gift to the ancestor any more than to any other potential member of 
the class.1**. That purpose would seem equally strong to overcome the 
explicit use of the term “lapse”. Two recent cases illustrate the 
strength of the policy protecting the dependents of the legatees or de- 
visees.1** In Gale v. Keyes,'** where the gift was “to my nieces and 
nephews that are living ”, an Ohio court applied the statute against the 
contention that the word “living ” referred to the death of the testa- 
tor.°® And in Schneller v. Schneller,** where the residue was left 
“to my three children, viz., A, B, C . . . , or to the survivors or sur- 
vivor of them ”, the Illinois court also applied the statute, although in 
so doing it nullified the gift to the survivors, since the survivorship 
here clearly referred to the death of the testator and not to some later 
period.‘*® The decision is opposed to the scant previous authority,**® 
and goes far in deciding that the testator had not clearly enough ex- 
pressed his intention to bring the case within the express statutory 
exception where the will provided for the contingency of a beneficiary’s 
predeceasing the testator.1*° The court was apparently moved by the 
fact that this result was necessary to save a grandchild of the testator 
from dire poverty. Such ready resort to those statutes **: renders it 
not unlikely that some courts may adopt the holding of Matter of 


133 “ Now when a testator gives a fund to be divided amongst his own children, 
he shall be supposed to mean such children as shall be living at the time of his 
death.” Viner v. Francis, 2 Cox 190, 191 (Ch. 1789). 

134 Cf, Matter of Horst, 264 N. Y. 236, 190 N. E. 475 (1934). N. Y. Dec. Est. 
Law (1909) § 26 provides that where a testator dies “ leaving ” children born after 
the execution of the will and unprovided for, such children shall take the same share 
as if the parent had died intestate. The estate of an after-born child who prede- 
ceased the testator was held to take such an intestate share. 

135 45 Ohio App. 61, 186 N. E. 755 (1933). 

136 Cf, Ruff v. Baumbach, 114 Ky. 336, 70 S. W. 828 (1902) (to wife for life, 
remainder to “ my children then living ”; “living” held to refer to death of life 
tenant). 

137 356 Ill. 89, 190 N. E. 121 (1934), (1934) 29 Inv. L. REv. 399. 

138 Matter of Baker, 146 Misc. 296, 263 N. Y. Supp. 322 (Surr. Ct. 1933) ; Mat- 
ter of Sutton, 150 Misc. 137, 268 N. Y. Supp. 458 (Surr. Ct. 1934); 3 JARMAN, 
2055 et seq. 

139 Galloupe v. Blake, 248 Mass. 196, 142 N. E. 818 (1924). Cf. Fullford v. 
Fullford, 16 Beav. 565 (Rolls Ct. 1853) (“to my surviving children”); Eberts v. 
Eberts, 42 Mich. 404, 4 N. W. 172 (1880) (“to surviving children”). But cf. 
Rivenett v. Bourquin, 53 Mich. 10, 18 N. W. 537 (1884) (to “ the survivors, or their 
legal representatives ”’). 

140 “ Whenever a devisee or legatee in any last will and testament, being a child 
or grandchild of the testator, shall die before such —* and no provision shall 
be made for such the issue ... shall take... Int. Rev. Strat. 
(Cahill, 1933) c. 39, § 

141 The burden of y that the statute does not apply is upon the one con- 
testing its application. Vogel v. Turnt, 110 Md. 192, 197, 72 Atl. 661, 662 (1909) ; 
Missionary Soc. v. Pell, 14 R. I. 456, 458 (1884). 
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Mott.’** Similarly, it is doubtful if even Massachusetts will follow 
out the implications of Ashley v. Lester.1* 

Closing the Class to Persons Born after the Testator’s Death. It 
is a well settled rule of construction, designed to facilitate the settle- 
ment of estates, that, if the testator does not clearly express a con- 
trary intention on the face of the will,’** those and only those born up 
to the time of first principal distribution will be included in the class.**° 
This “ rule of convenience ” applied neatly in Permanent Trustee Co. 
of New South Wales v. King,\*® where the testator left the residuary 
estate to trustees to convert and divide the same equally between such 
of his grandchildren as should attain 21, but empowered the trustees 
to postpone conversion as long as they deemed expedient, and the 
grandchildren born between the arrival of the eldest at 21 and the 
conversion were allowed to share in the gift.1*7 In Azstin’s Estate *** 
property was left to be distributed to a class of children “ upon the ar- 
rival at the age of twenty-one years of each of the children. . . .” The 
Pennsylvania Supreme Court expressed dissatisfaction with the rule of 
convenience as contravening the testator’s intention, but held that the 
class closed when the only child living at the testator’s death reached 
21.14 Had the court really wanted to avoid the rule of convenience, 
justification might have been found in the implication of the testator’s 
use of the word “ each ”+°° when there had been but one child born 
to his daughter both at the time of the execution of the will and at 
his death. 

In Pippin v. Sams *** the South Carolina Supreme Court reached the 
unusual result of closing the class at the testator’s death, although not 
so required in order to facilitate the administration of the estate. There 


142 137 Misc. 99, 244 N. Y. Supp. 187 (Surr. Ct. 1930), (1930) 44 Harv. L. Rev. 


143 281 Mass. 261, 183 N. E. 498 (1932). 

144 Where the testator left property to the seven children of his son and wife 
“ together with every other child hereafter to be born of the said [wife] during the 
life of the said [husband], or within nine months after his decease ” the court held 
that all children whenever born would be entitled to share in the gift. Hodson v. 
Micklethwaite, 2 Drew. 294 (Ch. 1854). See 3 JARMAN, WILLs 1640. 

145 Kares, Future INTERESTs § 563. 

146 30 N. S. W. R. 318 (1930). 

147 No decision on the exact point has been discovered. This case well illus- 
trates the operation of the rule of convenience; since the right of the eldest grand- 
child to call for his share depended upon the conversion as well as upon attaining 21, 
the class did not close until both of these events had occurred. 

148 315 Pa. 449, 173 Atl. 278 (1934), (1935) 19 Munn. L. REv. 348. 

149 Cf. Andrews v. Partington, 3 Bro. C. C. 401, 404 (Ch. 1791), where the 
report states that Lord Chancellor Thurlow said “he had often wondered how it 
came to be so decided, there being no greater inconvenience in the case of a devise, 
than in that of a marriage settlement, where nobody doubts that the same expression 
means all the children.” 

150 But the mere use of the word “all” has not been considered enough to 
rebut the rule of convenience. Thomas v. Thomas, 149 Mo. 426, 51 S. W. 111 
(1899) ; Whitbread v. Lord St. John, ro Ves. 152 (Ch. 1804). 

151 177 S. E. 659 (S. C. 1934). 
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the testator left the residue of his estate to executors in trust to pay his 
daughter $100 a month for life, and as each of her children attained 
21, such child was to be paid $100 a month for life, and upon the 
death of the daughter and all her children, the property was to pass to 
the daughter’s issue, if any, and if none, according to the statute of 
distributions. The court held that the two minor children living at the 
testator’s death alone could share in the estate, and that therefore the 
gift did not violate the Rule against Perpetuities. In the cases relied 
upon by the court the testator had made immediate gifts of principal 
to “ children ”, +5? and in that situation it is clear that those living at 
the death of the testator will take the whole estate.1** But since the 
first distribution here was not to take place until a child reached 21 
the decision seems contrary to authority in closing the class before 
that time, and, further, since the gift was one of income, it is doubt- 
ful whether any child whenever born should be excluded.*** The re- 
sult of thus limiting those who will receive the income has the necessary 
effect of hastening the distribution of the principal, thereby possibly 
excluding certain later-born issue of the daughter. If children born 
after the death of the testator had been held to share in the gift, the 
bequest of principal would have been in violation of the Rule against 
Perpetuities; whether this would render void the interim gift of in- 
come as well is questionable.‘** The court gives no indication whether 
its construction of the will was affected by these considerations. A 
result probably more in accord with the testator’s intention would have 
been reached if the gift of income had been sustained as to all children, 
subject to termination upon the death of the survivor of the two living 
at the death of the testator. 

Divestment by Death before Time of Distribution. Where property 


152 Robinson v. Harris, 73 S. C. 469, 53 S. E. 755 (1906) ; Coogler v. Crosby, 89 
S. C. 508, 72 S. E. 149 (1911). 

153 KaLes, FuTuRE INTERESTS § 564. 

154 Tt is true that where legacies of definite amounts are bequeathed, even though 
they may not be payable until a given age, the class will close at the testator’s death 
in order to allow the winding up of the estate. Ringrose v. Bramham, 2 Cox 384 
(Ch. 1794); Storrs v. Benbow, 2 Myl. & K. 46 (Ch. 1833). But in the present case 
there are no other claimants against the fund save the unborn remaindermen, and 
since in any event the fund must be retained by the executor as the source of the 
granted income until the death of the survivor of the daughter and grandchildren 
living at the testator’s death, the unborn remaindermen will gain nothing by the 
court’s forbidding participation in the meantime to any other children who are born. 

155 “Where . . . the distribution is of income and not,of corpus there is nothing 
which requires the application of the rule [of convenience]. . . .” In re Wenmoth’s 
Estate, 37 Ch. D. 266, 270 (1887) ; In re Carter, 30 N. Z. L. R. 707 (Ct. App. 1911). 
But cf. In re Powell, [1898] 1 Ch. 227; Warren, Devises to “ Children” (1926) 
35 YALE L. J. 785, 793. Although the Supreme Court of Pennsylvania reached a 
result similar to that of the principal case, justification for that holding may be 
found in the fact that the gifts were to children of persons seventy-seven and eighty- 
two respectively at the death of the testator. Wright’s Estate, 284 Pa. 334, 131 Atl. 
welts) (1926) 39 Harv. L. Rev. 659. But cf. Ward v. Van Der Loeff, faong’ 


. 653. 
156 See Gray, RuLE AGAINST PERPETUITIES §§ 247-49h. 
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is left to one for life with a remainder to a class and no words of con- 
tingency are used in describing the class, recent cases almost uni- 
formly have adopted the view of the long line of decisions following 
Middleton v. Messenger,*" holding that the remainder vests in those 
members of the class living at the death of the testator, subject to the 
participation of members born before the death of the life tenant, and 
that the share of any member dying after the testator but before the 
life tenant passes to the member’s estate.1°* Tennessee, which has 
been the outstanding jurisdiction adhering to the contrary rule,’*® en- 
acted a statute in 1927 apparently abrogating its former doctrine. 
But in Jennings v. Jennings,*' the Tennessee court refused to apply 
the 1927 statute to the will of one who died before the passage of the 
act and held that only those who survived the life tenant could share 
in the gift.°? The hardship of the latter rule in thus disinheriting the 
child of a remainderman who dies before the life tenant is obvious.’® 
Unfortunately the West Virginia court in Davis Trust Co. v. Elkins, * 
without discussing the problem, seems to have adopted the latter rule 
just after its apparent abrogation in its erstwhile stronghold. The 
Elkins decision, however, was greatly ameliorated by construing the 
word “ children ” to include “ grandchildren ”.1% 

When words of apparent contingency such as “ surviving ” and “ liv- 
ing” are added to the description of the class, a more difficult problem 
arises. Where the testator left property to his daughter for life with 
remainder to “my surviving children”, the Pennsylvania Supreme 


157 § Ves. 136 (Ch. 1799). 

158 Ward v. Ward, 176 Ga. 849, 169 S. E. 120 (1933) ; Old Colony Trust Co. v. 
Brown, 191 N. E. 358 (Mass. 1934) ; Fell v. McCready, 236 App. Div. 390, 259 N. Y. 
Supp. 512 (4th Dept. 1932), aff'd, 263 N. Y. 602, 189 N. E. 718 (1933) ; Simpson v. 
Welsh, 44 Ohio App. 115, 184 N. E. 242 (1932). Gifts of income, however, even 
where the income is being received by the beneficiaries, have not been treated as 
vested. Smith’s Estate, 110 Pa. Super. 469, 169 Atl. 16 (1933); Boyer’s Estate, 175 
Atl. 728 (Pa. Super. 1934) ; see Thomas v. Martin, 281 Mass. 41, 45, 183 N. E. 51, 
53 (1932). 

159 “ The rule is well settled that, where a bequest is made to a class . . . the 
entire interest vests in such persons, only, as at that time [distribution], fall within 
the description of persons, constituting such class.” Satterfield v. Mayes, 11 Humph. 
58, 59 (Tenn. 1850). Accord: Drury v. Drury, 271 III. 336, 111 N. E. 140 (1916); 
see Chambers, History of the Class Doctrine in Tennessee (1934) 12 TENN. L. 
REV. 115. 160 Cf. Chambers, supra note 159, at 120. 

161 165 Tenn. 295, 54 S. W.(2d) 961 (1932). 

162 Tenn. Cope ANN. (Williams, 1934) § 7598. The language of the statute 
would seem to justify the court in refusing to apply the statute retroactively, but it 
is doubtful whether, as the court said, such an application of a statute merely alter- 
ing a rule of construction would be an unconstitutional interference with vested 
rights. Cf. 2 Cootey, ConstT1ITUuTIONAL Lruirations (8th ed. 1927) 751. 

163 See Chambers, supra note 159, at 120. 

164 175 S. E. 611 (W. Va. 1934). 

165 Where the courts have felt that the context required such a construction, they 
have not hesitated to include grandchildren in the gift to children. In re Schedel, 
73 Cal. 594, 15 Pac. 297 (1887); Dunn v. Cory, 56 N. J. Eq. 507, 39 Atl. 368 (Ch. 
1898). But “ the general rule is firmly settled to the effect that persons answering the 
description ‘ child or children ’ are immediate offspring. . . .” Billingsley v. Bradley, 
166 Md. 412, 425, 171 Atl. 351, 357 (1934). 
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Court in Handy’s Estate ** held that the children outliving the testa- 
tor took indefeasibly vested interests. A majority of courts might so 
hold where the remaindermen are thus referred to as “ surviving ” rela- 
tives of the testator,‘®’ but the cases reaching a similar result where 
the remaindermen are described as relations of the life tenant seem 
opposed to the plain meaning of the words.*** In Brown v. Potter '* 
the two situations were neatly combined. There the testator left his 
estate to his wife with power to use and dispose of it in any manner 
except by will, with remainder “ to my surviving nephews and nieces, 
and the surviving nephews and nieces of my said wife.” No quarrel 
can be had with the court in choosing the death of the life tenant as 
the period to which survivorship referred, but the opinion seems less 
sound in resting the decision in part at least on the fact that the property 
to pass to the remaindermen could not be ascertained until the wife’s 
death.1°° In DeWitt v. Searles*™ the testator left certain lands to his 
daughter for life and then “ to such children of said daughter as may 
be living at the time of her death.” In denying the life tenant specific 
performance of a contract to sell the land, the court gave as one of its 
reasons, that the remainder was vested in the children living at the 
death of the testator.*** Although this declaration seems clearly in 
violation of the plain meaning of the words “ living at the time of her 
death ”, the Nebraska court is not alone in interpreting “living ” in 
such a way as to create a vested interest where the words of the in- 
strument plainly import contingency.** In re Sutcliffe*™* raises an 


166 314 Pa. 61, 170 Atl. 277 (1934). Cf. Matter of Barschall, 146 Misc. 742, 263 
N. Y. Supp. 668 (Surr. Ct. 1933) (“any children me surviving ’’). 

167 Clanton v. Estes, 77 Ga. 352, 1 S. E. 163 (1887); Kilgore v. Kilgore, 127 Ind. 
276, 26 N. E. 56 (1890) ; Evans v. Henderson, 24 Ky. L. R. 363, 68 S. W. 640 (1902). 
Contra: Coveny v. McLaughlin, 148 Mass. 576, 20 N. E. 165 (1889) ; Dickerson v. 
Dickerson, 211 Mo. 483, 110 S. W. 700 (1908). 

168 Where the gift after the life estate is to a group described as the life tenant’s 
“ surviving children ”, “ nephews ”, or the like, it would seem that “ surviving ” clearly 
refers to the death of the life tenant. And most courts, but not nearly all, so hold. 
Liberty Cent. Trust Co. v. Vaughan, 167 Ark. 219, 267 S. W. 361 (1925) ; Sutherland 
v. Green, 191 Iowa 711, 182 N. W. 785 (1921); see Warren, The Progress of The 
Law, 1919-1920: Estates and Future Interests (1921) 34 Harv. L. REv. 508, 526; 
2 Pace, WiLts § 930. Contra: Ross v. Drake, 37 Pa. 373 (1861). 

169 114 Conn. 441, 159 Atl. 275 (1932). 

170 Before the case of Cripps v. Wolcott, 4 Mad. 11 (Ch. 1819), when the Eng- 
lish courts were holding that survivorship referred to the death of the testator, this 
reasoning was used at times to hold that the gift was contingent upon surviving the 
life tenant. See 3 JARMAN, WILLS 2058 et seg. The application of such reasoning 
today would seem, at the least, unnecessary when the old rule has been abandoned. 

171 123 Neb. 129, 242 N. W. 370 (1932). 

172 Even where the language is not as explicit as in the Nebraska case, a contrary 
result has usually been reached. Jaudon v. Hayes, 79 Hun 453, 29 N. Y. Supp. 958 
(Sup. Ct. 1894) ; Nichols v. Guthrie, 109 Tenn. 535, 73 S. W. 107 (1903). But cf. 
Kohl v. Kepler, 266 Pa. 522, 110 Atl. 239 (1920), (1920) 33 Harv. L. Rev. 739. 

178 Dickerman v. McGregor, 278 Mass. 393, 180 N. E. 131 (1932) ; Wheeler v. 
Chase, 282 Mass. 147, 184 N. E. 679 (1933). But in Whiteside v. Merchants Nat. 
Bank, 284 Mass. 165, 187 N. E. 706 (1933), the court had no trouble in referring a 
gift to “ the issue of my children then living ” to the period of distribution. 

174 [1934] Ch. 219. 
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analogous although distinguishable problem. There the testator left 
his property to his five children for life and at the death of the sur- 
vivor one fifth to the issue of any child “as should have died leaving 
lawful issue who might be then living”. The court’s holding that 
the estates of grandchildren dying before the death of the last surviv- 
ing child were included in the gift to issue finds ample support in earlier 
English cases.‘** Since the words “ then living ” are open to the con- 
struction that they refer solely to the contingency on which the class as 
a whole will take and not its individual members, the strong policy that 
favors the early vesting of estates may well justify the result..7° The 
same justification may be found for Weir’s Estate +"? where the re- 
mainder “ to my daughters or their living children ” was held vested in 
the daughters alive at the death of the testator and subject to divest- 
ment only by death leaving children..** But on the whole the recent 
cases carry to the verge of the law the policy that “an interest is 
to be construed contingent only when it is impossible to construe it as 
vested 27.179 


3. Gifts to Heirs and Next of Kin 


Where Life Tenant is an Heir. Where there is a gift to one for life 
with a remainder to the testator’s heirs or next of kin, recent cases 
have for the most part accepted the rule that the class will be de- 
termined at the death of the testator although the life tenant is one 
of the remaindermen **° or even the sole heir.‘** Slight indications of 


175 Boulton v. Beard, 3 De G. M. & G. 608 (Ch. App. 1853) ; Zm re Orlebar’s Set- 
tlement Trusts, L. R. 20 Eq. 711 (1875); In re Walker, [1917] 1 Ch. 38, (1917) 
30 Harv. L. REv. 772. 

176 Cf. Edwards v. Hammond, 3 Lev. 132 (K. B. 1683). 

117 307 Fa. 461, 161 Atl. 730 (1932). 

178 Most courts would probably reach a similar result. Carroll v. Carroll’s Ex’r, 
248 Ky. 386, 58 S. W.(2d) 670 (1933) ; Cox v. Handy, 78 Md. 108, 27 Atl. 227, sor 
(1893) ; Gibbens v. Gibbens, 140 Mass. 102, 3 N. E. 1 (1885). But it would seem 
more in accord with the probable intention of the testator that the share of any 
daughter dying childless should go, not to her estate, but to the remaining living 
children and grandchildren. Cf. Darnell v. Barton, 75 Ga. 377 (1885) ; Ross v. Ware, 
131 Ky. 828, 116 S. W. 241 (1909). 

179 Rau’s Estate, 254 Pa. 464, 468, 98 Atl. 1068, 1069 (1916). 

180 New Britain Nat. Bank v. Parsons, 118 Conn. 167, 171 Atl. 1 (1934) ; Smith’s 
Estate, 314 Pa. 437, 171 Atl. 587 (1934); Taylor v. Dickerson, 167 Tenn. 121, 67 
S. W.(2d) 137 (1934), (1934) 12 Tenn. L. REv. 308. 

181 Gilman v. Congregational Home Missionary Soc., 276 Mass. 580, 177 N. E. 
621 (1931), (1932) 45 Harv. L. Rev. 1121; Evans v. Rankin, 329 Mo. 411, 44 
S. W.(2d) 644 (1931). In the last case the testatrix left her property to her daughter 
for life with remainder half to the heirs of her husband who predeceased the testatrix, 
and half to her own heirs. Despite the strong implication to the contrary from the 
fact that the daughter was the sole heir of both the testatrix and her husband, the 
court held that the remainder was vested in the daughter, since the class of heirs 
was to be determined at the death of the testatrix. A New Jersey decision reaching 
the opposite result seems preferable. Guarantee Trust Co. v. Miller, 112 N. J. Eq. 
493, 164 Atl. 859 (Ch. 1933), aff'd, 115 N. J. Eq. 295, 170 Atl. 615 (1934); cf. 
Howell v. Ackerman, 89 Ky. 22, 11 S. W. 819 (1889) ; Bisson v. West Shore R. R., 
143 N. Y. 125, 38 N. E. 104 (1894). 

An analogous problem is raised where property is left to the testator’s wife for 
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the testator’s intent have, however, been considered sufficient to rebut 
this rule of construction and to cause the heirs to be determined as 
if the testator had died at the time of distribution.‘** And in Bridge- 
port City Trust Co. v. Shaw,'** where the testator left half of his 
property to his wife for life, and provided that “ upon her decease said 
one half is to be distributed according to the laws of distribution of 
the State of Connecticut,” the outright gift of the other half to the 
wife was held sufficient indication of the testator’s intent to exclude 
her from the gift of the remainder of the first half although the class 
of remaindermen was determined as of the death of the testator.1** In 
Brumsey v. Brumsey'** land was devised to the testator’s daughter 
for life or until she attempted to alienate it or suffered a judgment 
against it; upon the termination of the life estate the property was 
to go to the daughter’s children and in default thereof to the testator’s 
“ then living heirs-at-law ”. A judgment having been obtained against 
the land, a bill for a construction of the will was filed by the testator’s 
only grandchild, who was not a child of the daughter, and the Illinois 
Supreme Court held that he was entitled to the whole remainder. This 
exclusion of the daughter from the class of “ then living heirs-at-law ” 
would seem sound only if the testator meant the forfeiture clause as a 
penalty,'** as it does not appear as a matter of fact that such a result 
was necessary to protect the land from the creditors.’*? In Calder v. 


life, then to his daughter for life, with remainder to the daughter’s heirs, and the 
daughter predeceases her mother who is her sole heir at the time of her death. The 
New York Court of Appeals, distinguishing New York Life Ins. & Trust Co. v. Win- 
throp, 237 N. Y. 93, 142 N. E. 431 (1923), on the ground that there the only gift 
was in a direction to divide and pay, recently held that the wife was entitled to the 
entire remainder. Matter of Chalmers, 264 N. Y. 239, 190 N. E. 476 (1934). Ac- 
cord: Gundry v. Pinniger, 1 De G. M. & G. 502 (Ch. 1852). But cf. In re Trust of 
Dreier, 32 Hawaii 32 (1931). 

182 Union & New Haven Trust Co. v. Ackerman, 114 Conn. 152, 158 Atl. 224 
(1932) (gift to next of kin with exception of a niece, who would only be included 
in the class if determined at the life tenant’s death) ; Boston Safe Deposit & Trust 
Co. v. Waite, 278 Mass. 244, 179 N. E. 624 (1932), (1932) 45 Harv. L. Rev. r1r21 
(spendthrift trust provision on the life estates) ; Matter of Newkirk, 233 App. Div. 
168, 251 N. Y. Supp. 337 (3d Dept. 1931) (application of “ divide and pay over” 
rule to postpone determination of class until time of distribution) ; Callis v. Ripley, 
161 Va. 472, 171 S. E. 497 (1933) (gift to “ my next surviving” heirs) ; National 
Bank of Fairmont v. Kenney, 113 W. Va. 890, 170 S. E. 177 (1933), (1934) 18 
Mrnv. L. Rev. 486 (determination of other legatees at end of life estates). 

183 yr5 Conn. 269, 161 Atl. 341 (1932). 

184 Close v. Benham, 97 Conn. 102, 115 Atl. 626 (1921), excluded the life tenant 
on even less indication of the testator’s intent. Probably the more usual treatment 
where the life tenant is excluded is to determine the class of remaindermen at the 
time of distribution. £.g., Craig v. McFadden, 191 S. W. 203 (Tex. Civ. App. 
1916) (life tenant’s power of disposition considered sufficient to exclude her). 

185 357 Ill. 414, 184 N. E. 627 (1933), (1933) 22 Inv. B. J. 16. ‘ 

186 Cf, Welch v. Howard, 227 Mass. 242, 116 N. E. 492 (1917), where the court 
held a provision for the termination of the wife’s life estate upon remarriage one rea- 
son for determining heirs at the date of distribution. 

187 The testator’s only other child, the father of the plaintiff, was excluded from 
the class because the will provided “that if such then living heir or heirs be my 
said son . . . or [his] children . . . such remainder . . . shall be taken by them” 
in the manner provided in the devise to the son. 
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Bryant *** the testator, after creating life estates for his wife and 
daughter, left the residue of his property “to my heirs, . . . hereby 
intending that my said son Franklin shall take a vested remainder here- 
under.” Franklin, the daughter, and the widow having died in that 
order, the Massachusetts court held that the estate of Franklin was 
entitled to all the property since the “heirs” were to be determined 
at the death of the testator,'*® and the life tenants were excluded from 
the class upon evidence that the daughter was 49 and unmarried at 
the execution of the will and the testator disliked the wife’s relatives.’®° 
But, since a direction to pay over property “to my heirs”, one of 
whom was named, seems inconsistent with an intention to give the 
named person the entire remainder, the court might have reached a re- 
sult more in accord with the testator’s intent had it allowed the estate of 
Franklin merely the statutory one-third share *** and allowed the other 
two thirds to go to the testator’s “ heirs” as of the death of the life 
tenants.*®” 

“ Repugnant ” Gift to Heirs. The donee of a power of appointment 
appointed in trust for certain relatives and their respective issue in tail, 
with an ultimate limitation in trust for “my own right heirs (other 
than and except my nephew Robert John Smith and his issue) ”. 
the donee’s death, Smith’s eldest son was the donee’s common-law heir. 
In a suit to determine the effect of the language creating the ultimate 
interest, the intermediate trusts having terminated, the English court 
held that the ultimate interest was ineffective because the party in 
whose favor the devise was made was by the same sentence excluded.’** 
The early House of Lords decision *°* which the judge reluctantly felt 
bound to follow has been criticized in view of cases holding that an 
express indication that “heirs” is used in a specified non-technical 
sense is controlling.’®* Although it has been suggested that the prin- 
cipal case is sound on the view that such non-technical use of words 


(cht ma Mass. 231, 184 N. E. 440 (1933). Cf. Bird v. Wood, 2 Sim. & Stu. 400 
. 1825). 

189 Brown v. Spring, 241 Mass. 565, 135 N. E. 7or (1922) ; Gilman v. Congrega- 
tional Home Missionary Soc., 276 Mass. 580, 177 N. E. 621 (1931), (1932) 45 Harv. 
L. Rev. 1121. See notes 180, 181, supra. 

190 Two earlier Massachusetts cases give the fact that the life tenants were old 
and childless as one reason for holding that the gift in remainder does not vest until 
their deaths. Leonard v. Haworth, 171 Mass. 496, 51 N. E. 7 (1898); White v. 
Underwood, 215 Mass. 299, 102 N. E. 426 (1913) ; cf. Lewis v. Palmer, 167 N. Y. 
Supp. 1053 (Sup. Ct. 1917) (advanced age of those who were the next of kin at 
the testator’s death made for determining class at period of distribution). 

191 Mass. Gen. Laws (1932) c. 190, §§ 1-3. 

192 Tt has been said that “all the interests of members of the class must vest 
in interest at the same time.” Kingsbury v. Walter, [1901] A. C. 187, 194. But 
here it might be argued that the direction that Franklin should take a vested 
remainder showed he was to take his statutory share as an individual, and the rest 
was to go to the class of heirs at the death of the life tenants. 

193 In re Smith, [1933] Ch. 847 

194 Goodtitle v. Pugh, 3 Bro. P. "o. 454 (High Ct. Parl. 1787). 

195 See 3 JARMAN, WILLS 1537 et seq. 
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of art is an undesirable burden on the courts,’®* this contention seems 
unfounded in cases where, as here, the testator’s intention is so clearly 
_ expressed. 


4. Gifts to Issue and Other Problems of Capital and Stirpital 
Distribution 


Although the older cases clearly show a preference for a capital con- 
struction in gifts to issue,’®’ the fairness of a distribution per stirpes 
has become so well recognized 1** that it is probably no longer true 
that a gift to issue is presumptively to them per capita. Recent cases 
have reached this result by various routes: some by outright ac- 
ceptance of the view that such a gift is presumptively to be distributed 
per stirpes; '°® one case because the statute of distributions so provided 
in the event of intestacy; *°° another because of an equal division be- 
tween the family lines elsewhere in the will; *° and another because 
“equality of distribution was the dominant thing in his mind.” *° 
The same trend toward a preference for a stirpital construction ap- 
pears in cases where there is a gift to two or more classes. Thus, in 
Dahmer v. Wensler,?® a legacy “ to the children of John Dahmer and 
Charles Wensler and Henry Wensler in equal parts” was held to carry 
one third to the children of John, one third to the children of Charles 
and one third to Henry.*** And a similar result was reached in Runyan 


a (1933) 49 L. Q. REv. 464. 


7 “ An examination of the cases discloses an overwhelming array of judicial 
opinion that issue not only includes descendants, but includes all the descendants 
and that they take per capita, even though in so doing they take shares along with 
their living ancestors.” KaLes, Future INTEREsTS § 577. 

198 “ | . the justice of a per stirpes distribution cannot be denied.” Mayhew’s 
Estate, 307 Pa. 84, 91, 160 Atl. 724, 726 (1932). 

199 Wilmington Trust Co. v. Chapman, 171 Atl. 222 (Del. Ch. 1934) ; Mayhew’s 
Estate, 307 Pa. 84, 160 Atl. 724 (1932); cf. Matter of Corlies, 150 Misc. 596, 269 
N. Y. Supp. 890 (Surr. Ct. 1934), aff'd, 242 App. Div. 703, 273 N. Y. Supp. 412 
(2d Dept. 1934). N. Y. Dec. Est. LAw (1921) § 47-a, providing for a stirpital dis- 
tribution for wills of testators dying after the date of enactment, should end the 
confusion now existing in the lower New York courts. Compare Matter of Corlies, 
supra, and Matter of Mortimer, 147 Misc. 543, 264 N. Y. Supp. 229 (Surr. Ct. 
1933), with Matter of Sanders, 148 Misc. 776, 266 N. Y. Supp. 894 (Surr. Ct. 1933). 

200 In re Morawetz’ Will, 214 Wis. 595, 254 N. W. 345 (1934). Intestacy 
statutes have at times been held to affect the result in doubtful cases. See 2 Pace, 
Wits § 937. In taking a further step and placing the sole reliance for the stirpital 
construction on the statute, the Wisconsin court strengthens the modern trend, since 
practically all distribution statutes so provide. 

201 Haywood v. Rigsbee, 178 S. E. 102 (N. C. 1935); cf. Mooney v. Tolles, 111 
Conn. 1, 149 Atl. 515 (1930) ; Gilliam v. Underwood, 3 Jones Eq. 100 (N. C. 1856). 
But in Gleason v. Hastings, 278 Mass. 409, 180 N. E. 129 (1932), the court held that 
a gift of principal was distributable per capita, since, in the gift of income, the 
testator had expressed his desire that there the legatees were to take per stirpes. 

a: Matter of Mortimer, 147 Misc. 543, 544, 264 N. Y. Supp. 229, 230 (Surr. Ct. 
1933). 
208 350 Ill. 23, 182 N. E. 799 (1932) ; cf. Mead v. Close, 115 Conn. 443, 161 Atl. 
799 (1932) ; Matter of Bruen, 153 Misc. 59, 274 N. Y. Supp. 842 (Surr. Ct. 1934). 

204 But see 2 ScHouLerR, LAw or Wi1ts, ExecuTors AND ADMINISTRATORS (6th 
ed. 1923) § 1036: “ Where a gift is to the children of several persons or to such 


q 
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v. Rivers,?°> where the testator bequeathed the residue of his estate to 
“the heirs of my deceased brothers and sisters, A, B, C and D.” 
That there are large possibilities of ambiguity in a clause directing 
a distribution per stirpes among a class of heirs or issue is indicated by 
two recent cases. In Matter of Duval,?°° where property was left to 
“heirs and next of kin . . . equally, per stirpes,” the heirs, a nephew 
and niece, children of one of the testator’s deceased brothers, and a 
second niece, the daughter of another deceased brother, each took one 
third of the fund. Since the parties, being related in equal degree to 
the testator, would have taken similar shares under the statute of 
distributions °°” and since the statute also provides for a stirpital dis- 
tribution had a nephew or niece died leaving issue,?°* the New York 
court is in effect refusing to give any creative force to the words used 
by the testator. In using the phrase, the testator must have been fol- 
lowing one or both of two purposes, if indeed he had any objective. 
He may have meant that in the situation which occurred there should 
be distributed one fourth to each of the two children of one brother, and 
a half to the child of the other. On the other hand, the testator may 
have used the phrase simply from an abundance of caution to rein- 
force the provision of the statute of distributions assuring a distribution 
by stocks should heirs exist in more than one generation; thus in- 
terpreting the testator’s intention, the decision is clearly correct.*°° 
In Camden Safe Deposit & Trust Co. v. MacMullan? the testa- 
tor devised the corpus of his estate to eight named nieces “ share and 
share alike, per stirpes and not per capita, the issue of any deceased 
niece taking the share which said deceased niece would have taken if 
she had lived.” Against the contention that the property should be 


persons and the children of another person, they take per capita and not per 
stirpes....” See also 2 Pace, Wiits §§ 949, 951. Except where a contrary intent 
appeared on the face of the will, the courts had previously ordered a stirpital distri- 
bution only in cases where the word “ children” was repeated with reference to 
each named parent. Fissel’s Appeal, 27 Pa. 55 (1856); Baizley’s Estate, 7 Pa. D. & 
C. 1 (1926), (1926) 39 Harv. L. Rev. 662. Contra: Hill v. Bowers, 120 Mass. 135 
(1876). Nor do the cases furnish much authority for the court’s reliance on the 
statute of descent. Cf. Dollander v. Dhaemers, 297 Ill. 274, 130 N. E. 705 (1921). 

205 192 N. E. 327 (Ind. App. 1934). 

206 y45 Misc. 792, 261 N. Y. Supp. 884 (Surr. Ct. 1932). 

207 “ Where the distributees of the deceased, entitled to share in his estate, are all 
in equal degree to the deceased, their shares shall be equal.” N.Y. Dec. Est. Law 
(1909) § 83-8. 

208 N. Y. Dec. Est. Law (1909) § 83-9. 

209 The two cases relied on by the court, however, appear distinguishable. In 
Matter of Samson, 257 N. Y. 358, 178 N. E. 557 (1931), there was no direction that 
the “ next of kin” were to take per stirpes. In Matter of Foster, 144 Misc. 622, 259 
N. Y. Supp. 450 (Surr. Ct. 1932), modified on other grounds, 242 App. Div. 796, 
274 N. ¥. Supp. 800 (2d Dept. 1934), there was a gift to “ the heirs of my sister . . . 
and the heirs of William Foster . . . per stirpes.’ The court’s holding that each 
of the four grandchildren of William Foster was entitled to an equal share although 
three were the children of one deceased son of William and one of another does not 
necessarily treat the words “ per stirpes” as surplusage, since they were probably 
directed at an equal division between the two classes of “ heirs”. 

210 12 N. J. Eq. 574, 165 Atl. 105 (Ch. 1933). 
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divided into two parts, half for the five nieces by one of testator’s sis- 
ters and half for the three nieces by another, the court held that each of 
the eight nieces was entitled to an equal share. It is true that where 
there is a gift to a number of legatees, all of whom are related to the 
testator in equal degree and to the issue of any who may be dead at 
the time of distribution, with a direction that the legatees shall take 
per stirpes, the stirps will be the nearest degree represented at the 
time of distribution.2** But im such a case the words “ per stirpes” 
can justifiably be said to have been used as merely a short way of 
describing the share the issue of any deceased relative is to take; in 
the MacMulian case, however, the testator had carefully provided for 
this contingency. Although the words “share and share alike” may 
somewhat lessen the effect of the words “ per stirpes ”,** yet an equal 
distribution between the families might better have accorded with the 
‘intent of the testator.*** 


5. Cross-Limitations to “ Survivors” and “ Others” 


Where a testator leaves property to several persons for life with re- 
mainders to their issue, but if any die without issue to the “survivors 
in the same manner ”’, the law since Harman v. Dickenson *™* has been 
that the issue of a life tenant who predeceased another life tenant who 
has died without issue will share in the gift over. But the application 
of this rule has been the subject of considerable conflict. In Ross v. 
Safe Deposit & Trust Co.*)* the testator left his property to trustees 
to pay the income to his wife for life and after her death to pay one 
sixth of the principal to each of three sons at his age of 30 with income 
until that time and to pay a like share to each of three daughters for 
life, with remainders to their children. The will further provided that 
“if any of my sons shall die before he or they shall have received the 
whole of the property . . . or if any of my daughters shall die without 
issue . . . then shall the trustee hold the property . . . for the use of 
the survivors, in the same manner, and for the same estates and pur- 
poses, as those above mentioned.” Two sons died without issue before 
reaching 30; a third reached 30 and died leaving children; one daughter 


211 Lyeett v. Thomas, 153 Md. 443, 138 Atl. 225 (1927); Matter of Title Guar- 
antee & Trust Co., 159 App. Div. 803, 144 N. Y. Supp. 889 (1st Dept. 1913), aff'd, 
212 N. Y. 551, 106 N. E. 1043 (1914); Im re Alexander, [1919] 1 Ch. 371. 

212 Petition of Gee, 44 R. E. 132, 115 Atl. 716(1922). 

213 Cf. Herkness’s Estate, 14 Pa. D. & C. 135 (1930) ; Gibson v. Fisher, L. R. 
5 Eq. 51 (1867). In Irvin v. Brown, 160 S. C. 374, 158 S. E. 733 (1931), the court 
very justifiably treated the words “ per sturpes” as meaningless. There the testa- 
tor left property to the “ heirs of my wife, per sturpes”; the court summarily re- 
jected the argument made by the blood relatives that the words “ per sturpes ” 
showed they were alone entitled to the property to the exclusion of the wife’s 
second husband, a statutory heir. 

214 ; Bro. C. C. gt (Ch. 1781). See Kates, Future INTEREsts § 602. 

215 176 Atl. 483 (Md. 1935). 
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died without issue; upon the death of a second daughter without issue, 
the Maryland court held that the surviving daughter took the second 
daughter’s entire share to the exclusion of the children of the son. 
Since the gift over was upon the same trusts and limitations as the 
original shares, the court argued that all those outside the terms of 
the original trust, including the father of the children here excluded, 
had he been living, could not share in the gift over. But since the 
original shares were distributed by the trustees, it would not seem un- 
usual that the gift over was likewise to go through their hands even 
to those outside the trust, and the House of Lords has so held in 
Lucena v. Lucena.*** Generally the omission of an ultimate gift over, 
as was the case here, has not been held to prevent construing “ survivor ” 
as “ other ” in this country.2*7 | And the New Hampshire and Vermont 
courts have construed “surviving” as including surviving in one’s 
stock where there was only a gift in fee to the ancestor, as in the case 
of\the gifts to the sons in the present case.*** Even if this last ex- 
tension of the English doctrine be rejected, since some of the shares 
are settled for life with remainder in fee, and stirpital survivorship 
should clearly apply to those shares,?*® it would be incongruous not 
to construe “ survivors ” as “ surviving by stocks ” even as to the sons’ 
shares. The trend of American cases having been away from the strict 
rules applied by the English courts, it seems strange that the Maryland 
court should have taken a narrower construction of the word “ sur- 
vivors ” in this situation than that of the House of Lords in Lucena v. 
Lucena.**° 


“ Others ”’ will not be construed as “ survivors ’’.22. But two recent 


216 » Ch. D. 255 (1877). The dictum of the Maryland court that “ survivors ” 
was limited “to the then living testator’s daughters or daughter and the testator’s 
sons or son so long as the sons remained cestuis que trustent . . . by reason of their 
being alive and not having attained the age of thirty . . .” apparently rejects the 
rule of Harman v. Dickenson, 1 Bro. C. C. 91 (Ch. 1781). In the latter case, the 
issue of the first daughter took the share of the second daughter when she died 
without issue, although the life estates were in trust and the remainders to issue 
were not. 

217 Balch v. Pickering, 154 Mass. 363, 28 N. E. 293 (1891) ; Fox’s Estate, 222 Pa. 
108, 70 Atl. 954 (1908). Contra: Harrison v. Harrison, [1901] 2 Ch. 136. The 
English rule has recently been reaffirmed. Gilmour v. MacPhillamy, [1930] A. C. 
712. 
218 Marvin v. Pierce, 84 N. H. 455, 152 Atl. 484 (1930), (1931) 44 Harv. L. 
Rev. 1000; Jn re Cary’s Estate, 81 Vt. 112, 69 Atl. 736 (1908). Contra: Lawrence 
v. Phillips, 186 Mass. 320, 71 N. E. 541 (1904). 

219 The three settled shares to the daughters present the typical case where “ sur- 
vivors ” will be construed as “ surviving by stocks”. Harman v. Dickenson, 1 Bro. 
C. C. 91 (Ch. 1781). And the mere fact that some shaves are not settled should not 
prom — survivorship among those that are. Lucena v. Lucena, 7 Ch. D. 255 

1877). 

220 7 Ch. D. 255 (1877). There the court went even further than allowing the 
issue of predeceased sons to take; the estates of sons who predeceased a daughter 
dying without issue shared in the daughter’s portion. No other case appears to 
have gone this far. 

221 THEOBALD, WILLs (8th ed. 1927) 775. 
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decisions indicate a preference for a stirpital construction rather than 
giving “ other ” its literal meaning. In re Crosse 22? was a case in which 
the testator left the residue of his property to his wife for life, then 
to his daughters for life, then to their children, and if any should die 
without issue to “ the others and other of my said children. . . .” In 
denying the estate of a daughter who had died without issue the right 
to share in the property of the second daughter who died without issue, 
the court relied on the fact that, since the gift to the “ others and 
other ” contemplated a diminishing class, “ other ” could not be given 
its literal meaning.*** In Murphy v. Paxton,?** where the gift over 
after settled shares to the children was to “ my other children ?”° in 
such shares as shall correspond with their respective original shares ”, 
on the death of one of the children the Australian court allowed a 
child of a deceased child to share in the gift over, but not the estate 
of another deceased child who had died without issue. The fact that 
the gift over was to take effect upon the failure of stirpital succession plus 
the presumed intention of the testator to benefit his own blood would 
seem to justify the stirpital construction applied.?*¢ 


6. Child En Ventre Sa Mere as “ Surviving” 


A child en ventre sa mere will be treated as “ living ” 2?’ or “ born ” 278 
or “surviving ” **° where such a construction will be to his benefit. 
Thus, in Matter of Gebhardt,?*° a bequest “ to each of my grandchildren 
who may be born after the making of this Will, and who may still be 
living at my death ” was held to include a granddaughter born a few 
months after the testatrix’ death. 

No such unanimity exists as to the necessity and scope of “ benefit ” 
in any case where there is no actual disadvantage to the child by treat- 


222 [1933] W. N. 36 (Ch.). 

223 Accord: In re Chaston, 18 Ch. D. 218 (1881). Contra: In re Hagen’s Trusts, 
46 L. J. (N.s.) 665 (Ch. D. 1877). Where there were other possibilities of the class 
diminishing besides the death of members without issue, the court construed “ other ” 
literally. Stanley v. Bond, [1913] 1 Ir. R. 170. The principal case appears 
to settle the conflicting English law in favor of the stirpital construction. See (1933) 
77 SOL. J. 263, 264. 

224 36 Argus L. R. 389 (High Ct. Aust. 1930). 

225 The will read “ other child ”, but the court construed it as “ other children ”, 
although later referring to the exact language in the will as an additional ground for 
the decision reached. 36 Argus L. R. at 391. 

226 But in a recent New York case even the estate of one who died without 
issue was held entitled to share in a gift to “said surviving children” on a small 
showing of intent on the will. Matter of Watson, 262 N. Y. 284, 186 N. E. 787 
(1933). 

227 Dexter v. Attorney General, 224 Mass. 215, 112 N. E. 946 (1916); Doe v. 
Clarke, 2 H. Bl. 399 (C. P. 1795). 

228 Barker v. Pearce, 30 Pa. 173 (1858); Trower v. Butts, 1 Sim. & Stu. 181 
(Ch. 1823). 

229 Fuller v. Gale, 78 N. H. 544, 103 Atl. 308 (1918) ; Hewitt v. Green, 77 N. J. 
Eq. 345, 77 Atl. 25 (Ch. 1910). 

230 139 Misc. 775, 249 N. Y. Supp. 286 (Surr. Ct. 1931). 
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ing him as living.*** Eliot v. Joicey,?* recently decided by the House 
of Lords, bears on both points. There the testatrix appointed the in- 
come from a trust fund to her children for 21 years after her death; 
upon the death of any child within the 21 years “ leaving any issue 
him or her surviving ” then in trust for such child’s estate absolutely; 
but if he die without leaving issue, to the other children of the testatrix. 
Within the 21 years, a son died leaving his widow encemte. Both 
the court of first instance 7** and the Court of Appeal *** held that 
the indirect benefit which would accrue to the posthumous child 
through the acquisition of the fund by the estate of his father was 
sufficient ground for saying that the father had died “ leaving issue him 
surviving”. The House of Lords reversed, holding that a child en 
ventre sa mere will not be treated as “ born ”, “ living ”, or “ surviving ” 
at a particular time “ if the person who uses the words under considera- 
tion confers no gift on the children or issue described as above-men- 

It is difficult to see why the posthumous child does not come within 
“ the reason and motive of the gift ”,?°* which seems plainly designed to 
provide for grandchildren. The decision is the more startling in that 
an earlier English case had held that such a child was “ living ” where 
the gift was te the mother,?*’ and in that apparently no English case had 
held that an indirect benefit to the child, through the augmentation of 
the parent’s estate, was not sufficient reason to treat the child as in 
being.?** It is doubtful if an American court would accept the rule here 


231 Where such a construction would be to the detriment of the child, it will not 
be applied. M’Knight v. Read, 1 Whart. 213 (Pa. 1836) ; Armistead v. Dangerfield, 
3 Munf. 20 (Va. 1812) ; Villar v. Gilbey, [1907] A. C. 139. But even here, where 

the question is one of the Rule against Perpetuities, the child will be treated as n 
being. Jn re Wilmer’s Trusts, [1903] 2 Ch. 411; see Note (1908) 21 Harv. L. Rev. 
360, 361. Thus, in Matter of Backer, 148 Misc. 318, 266 N. Y. Supp. 47 (Surr. Ct. 
1933); the court treated the child as “in being” for the purpose of applying the 
Rule without examining the question of benefit. 

232 |1935] W.N. 43, (1935) 79 Sox. J. 144. 

233 [1933] 1 Ch. 778. 

2384 |1934| Ch. r4o. 

285 [1935] W.N. at 44. 

236 See Trower v. Butts, 1 Sim. & Stu. 181, 185, (Ch. 1823). 

237 In re Burrows, [1895] 2 Ch. 497, Note (1895) 9 Harv. L. Rev. 349. Here 
there was a devise to the widow for life, and upon her death to the daughter “ for her 
absolute use and benefit in case she has issue living at the death of my wife, but in 
case she has no issue then living,” over. Since the mother was free to do what she 
liked with the property, the benefit to the child who was born the day after the 
death of the widow was even more indirect than in the principal case, where, the 
father being dead and there being no mention of a will, the child probably shared in 
the estate. Prior to Elliot v. Joicey, it had been suggested that benefit was neces- 
sary to consider the child en ventre as “born” but not as “living”. See 3 JARMAN, 
Wits 1678. It would be hard to say into which category “surviving ” fell. The 
opinion of the House of Lords in Elliot v. Joicey, however, rejects amy such dis- 
tinction, and Ju re Burrows must therefore be considered overruled. 

238 Two cases were relied on by the Court. Villar v. Gilbey, [1907] A. C. 139; 
Blasson v. Blasson, 2 De G. J. & S. 665, (Ch. 1864). In the former case, treating the 
child as “ born” would have reduced his estate from a fee tail to a life estate. In 
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laid down.**° Indirect benefit through increasing the assets of the par- 
ent’s estate **° and even the mere absence of a disadvantage **' have at 
times been considered in this country sufficient reason to treat the child 
en ventre as in being. The certainty of rule purportedly sought by the 
House of Lords would seem as fully guaranteed by considering the child 
as alive wherever not to his detriment. 


7. Effect of Renunciation by the Spouse 


The rapid decline in property values since 1929 has meant that in 
many cases where the decedent believed that a gift of the residue to his 
spouse would carry to that spouse the major share of the estate; the 
greater part of the estate was in fact necessary to pay the general lega- 
tees. Frequent election by the husband or wife to take the statutory 
share has resulted, and the problem of distribution of the other property 
has become of great importance. In a Maryland case the residue was 
bequeathed in trust for the testator’s wife for life or until remarriage; 
at that time one half the residue was to go to a brother of the testator; 
over the other half the widow was given a power of appointment among 
her next of kin, who were also the legatees in default of appointment.*** 
Upon the widow’s election to take the one-half statutory share,*** the 
court held that the entire loss fell upon her next of kin and that the 
brother’s remainder was accelerated. Although the general rule is that 
pecuniary legacies abate rateably,”** the result reached seems certainly 
in accord with the intention of the testator to divide the remainder after 
the life estate equally between his own and his wife’s next of kin.**° 
Nor can the result be impeached because the court is in effect destroying 
a power of appointment, for the power was only an incident of the equal 
division between the families.** The court might, however, have at- 


the latter, such a construction would merely have sage pe the time of distribution 
of the fund in which the child was to share regardless of the construction. 

239 Cf. (1935) 33 Micu. L. REv. 414, 420. 

a. Groce v. Rittenberry, 14 Ga. 232 (1853) ; Bedon v. Bedon, 2 Bail. 231 (S. C. 
1831 

241 See Groce v. Rittenberry, 14 Ga. 232, 237 (1853) ; Note (1908) 21 Harv. L. 
Rev. 360; cf. Kimbro v. Harper, 113 Okla. 46, 238 Pac. 840 (1925). 

242 Levin v. Safe Deposit & Trust Co., 172 Atl 605 (Md. 1934), (1934) 29 ILL. 
L. REv. 541. 

243 Mp. Ann. Cope (Bagby, 1924) art. 93, $$ 127, 311. 

244 WiLIs 953. 

245 Accord: Cavanaugh v. Madden, 175 Ark. 236, 299 S. W. 1 (1927), (1928) 41 
Harv. L. Rev. 677. Contra: Windsor v. Barnett, 201 Iowa 1226, 207 N. W. 362 
(1926) ; cf. Lilly v. Menke, 126 Mo. 190, 28 S. W. 643 (1894), ou om subsequent appeal, 
143 Mo. 137, 44 S. W. 730 (1898). But the court’s argument that the renunciation 
testator. 4 ScHouLer, § 3220. 

246 Where a general power of appointment was bequeathed, renunciation by the 
widow has been considered sufficient to destroy the power. Christian v. Wilson’s 
Ex’rs, 153 Va. 614, 151 S. E. 300 (1930), cert. demied, 282 U.S. 840 (1930). It is 
true that this might not be applied to a special power. But the problem here is 
not one of destruction of powers by the widow’s renunciation, but of satisfying her 
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tempted partially to compensate the widow’s next of kin for the risk that 
they would not inherit from the widow, by sequestering the income on 
the brother’s half until the death or remarriage of the widow, such in- 
come to be paid over to them at the widow’s death or remarriage.”*? 

Where the wife renounced a life estate in the residue, a New York 
court held that a general charitable legacy abated rateably with the 
residue,”** although the latter was sufficient to cover the widow’s statu- 
tory share.**° In rejecting the rule that residuary gifts abate before 
general legacies,?*° the court relied in part on the statute providing that 
in cases of election “ the terms of the will shall as far as possible remain 
effective ”; °1 but the result reached is similar to that of the Maryland 
case in not allowing the wife’s election to take against the will unduly 
to prejudice the natural objects of the testator’s bounty.?*? 

Another New York decision showed a similar preference for the dece- 
dent’s relatives.2** There the testatrix left half her property to her 
husband for life, with remainder to her daughter, if living, but if de- 
ceased, to a granddaughter; the other half “ after the payment of the 
foregoing ” was to be used to pay several legacies, by far the largest of 
which was to the daughter, to whom the residue was also bequeathed. 
The husband having elected to take against the will, the two halves were 
diminished equally, but the daughter’s remainder in the first half was 
accelerated despite its being subject to divestment in favor of a grand- 
daughter,?* and despite the possibility of sequestering one half of the 
life estate for the disappointed legatees.”°> Although the phrase “ after 
the payment of the foregoing ’’, on which the court relied in refusing to 
sequester the income for the life of the husband, has not generally been 
held to change the order of distribution and abatement of legacies,?°° 
this advantage to the daughter seems in accord with the general testa- 
mentary scheme of distribution. 


statutory share out of the property subject to the power in order to carry out the 
testator’s intention for an equal distribution between his own and his wife’s next 
of kin. 

247 See Simes, The Acceleration of Future Interests (1932) 41 YALE L. J. 659, 
679-685. 

248 Matter of Byrnes, 149 Misc. 449, 267 N. Y. Supp. 627 (Surr. Ct. 1933), (1934) 
47 Harv. L. REv. 889. 

249 N. Y. Dec. Est. Law (1929) § 18. 

250 2 Pace, WILLs § 1312. 

251 N. Y. Dec. Est. oe (1929) § 18-2. 

252 In cases not involving renunciation by a spouse, relationship to the testator 
has been held not to change the order of abatement of legacies. Parsons v. Reel, 
150 Iowa 230, 129 N. W. 955 (1911); Matter of Hinman, 32 Misc. 536, 67 N. Y. 
Supp. 459 (Surr. Ct. 1900). 

253 Matter of Devine, 147 Misc. 273, 263 N. Y. Supp. 670 (Surr. Ct. 1933). 

254 Some courts have held that vested remainders subject to being divested ac- 
celerate. Simes, supra note 247, at 674. But that would probably not be the result 
reached in New York if there were no other considerations present. Cf. Matter of 
Graham, 145 Misc. 628, 260 N. Y. Supp. ig (Surr. Ct. 1932). 

255 See Simes, loc. cit. supra note 24 

Pg Titus’ Adm’r v. Titus, 26 N. J. ‘ra. t1z (Ch. 1875); In re Harris, [1912] 
2 241. 
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III. PowErs 


1. Nature and Classification 


The ancient dogma that the appointee under a power, general or spe- 
cial, derives title from the donor of the power and not from the donee,”*” 
while it may have some validity in special powers, is unreal when applied 
to general powers in view of the donee’s practical dominion over the 
property subject to the power. Recent cases show ingenious attempts 
either to ignore the dogma because of the donee’s actual control or to 
utilize it to circumvent rules in other fields of law. Thus, an English 
court in Reeve v. Reeve *** refused to hold that an appointment under a 
family special power was an advancement from the donee. Matter of 
Carroll,?*® decided by a New York surrogate’s court, held that appoint- 
ees under a special power could testify to personal transactions with 
the donee-testator despite a “dead-man” evidence statute, on the 
ground that title to the property was derived from the donor of the power 
and not from the donee. On the other hand, in the same jurisdiction, the 
realities of the situation were recognized and an appointee under a will, 
seeking to obtain a preference under the rule in that jurisdiction favoring 
a legatee toward whom the testator showed a special affection, sought in 
vain to introduce evidence of such affection on the part of the donor.?® 
Similarly, in Rowland’s Estate **' the appointee under a general power 
by will had died before the donee of the power. A Pennsylvania court 
refused to accept an argument that there was no lapse since the appoint- 
ment of the donee was to be read into the will of the donor whom the ap- 
pointee had outlived. Significantly, Reeve v. Reeve and Matter of 
Carroll, the two cases in which the appeals to old dogma succeeded, both 
involved special powers. 

Powers have traditionally been divided into general and special pow- 
ers. A general power is usually regarded as one which permits the donee a 
to appoint to anyone, including himself.?°* Essentially a special power 7 
is one to appoint among a distinct class of objects.?** Cases involving a 
anomalous powers illustrate the futility of definition and the truism q 
that careful attention must be given to the purpose for which the power a 
is being classed. Two cases decided recently in England, in the same 
year, classified in opposite ways a power which would undoubtedly have q 
been general except for the requirement that the donee exercise the 4 
power with the consent of third persons. The exercise of the power in a q 


257 Kates, FuTuRE INTERESTS § 610. q 
258 [1935] 1 Ch. 
259 153 Misc. 649, 275 N. Y. Supp. 911 (Surr. Ct. 1934). qj 
260 Matter of Stern, 153 Misc. 442, 275 N. Y. Supp. 458 (Surr. Ct. 1934). It 
does not appear whether the power was special or general. 

261 17 Pa. D. & C. 477 (1933). 

262 Kates, FuTurE INTERESTS § 609; 2 JARMAN, WILLS 763. 
268 See 2 JARMAN, WILLS 763. 
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settlement in In re Phillips *** was required to be with the consent of 
the trustees of the settlement. The power having been so exercised, the 
rights of creditors in the appointed assets depended upon whether the 
power was general or special. The English court relying upon previous 
authority ** rather than on independent construction, found that the 
consent of trustees was necessary only for the exercise of the power and 
not to the selection of objects. Thus, consent to exercise once having 
been obtained, the discretion of the donee was held to be in no way 
limited so as to affect the equity of creditors. But the facts of the case 
contain no indication as to the donor’s intent at all, and the court’s ap- 
proach may indicate that consent to exercise alone will be presumed in 
the absence of evidence. However, a settlement in contemplation of 
marriage in In re Watts *** gave the wife power to revoke, with her 
mother’s consent, the provisions of the settlement and to appoint any 
new trusts. After the husband’s death the power was exercised to re- 
voke trusts for children and to provide instead a trust for the life of the 
only child of the marriage, with remainders to children of that child, if 
any. The court, with no discussion of whether the consent of the mother 
was only for exercise or also for selection, found that the wife was not 
free to deal with the property in any way she pleased, and held that the 
remainders failed for remoteness, since the power was to be deemed spe- 
cial for the purposes of the Rule against Perpetuities.*** The opposite 
results of the cases may well be caused by the presence of different poli- 
cies in each; that behind the rule favoring creditors, and that against 
tieing up property for too long a period.*® 

In re Park,*** on a petition for instructions by the testamentary trustee, 
decided that a power in the donee to appoint to anyone but herself is 
valid in England. Against the contention that there was an invalid dele- 
gation of the will-making power, the court found the power sufficiently 
definite and argued that if a power to appoint to anyone but a named 
person is valid,**° there is no reason why a power should not be valid if 
the named person is the donee. There being no need for it, the court 


264 [1931] 1 Ch. 347. 

265 Jn re Dilke, [1921] 1 Ch. 34 (Ct. App.). But there the donee of the power 
was a person of unsound mind at the time of making the settlement. In re Phillips 
did not involve this special factor, but relied on the lack of emphasis on insanity 
in In re Dilke in the Court of Appeal. 

266 [1931] 2 Ch. 302. 

267 The court might have construed the power to appoint new trusts as a 
special power for the benefit of the objects of the settlement and so avoided the ques- 
tion of consent. Cf. Eland v. Baker, 29 Beav. 137 (Rolls Ct. 1861). 

268 The cases have been said to be irreconcilable. See (1931) 75 Sox. J. 621; 
(1932) 76 id. 4. But the different policies of the rules involved were not considered. 

269 Ch. 580. 

270 2 JARMAN, Witts 763. In Edie v. Babington, 3 Ir. Ch. R. 568 (1854), such 
a power was considered so far general that the property upon exercise was subject 
to the claims of the donee’s creditors. But Jn re Byron’s settlement, [1891] 3 Ch. 
474, decided that such a power was not so general as to be exercised by a general 
residuary devise. 
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refrained from classifying the power. In the same jurisdiction whether 
the donee of a special power who is also one of the class of beneficiaries 
can appoint to himself was also decided affirmatively in the recent case 
of In re Penrose.*"* The patent discretion in the donee prevailed over 
the argument based upon the fiduciary nature of his position. 


2. Exercise of Powers and Related Problems 


Although the question whether a general bequest not specifically re- 
ferring to a general power will suffice to exercise the power is usually | 
treated as a matter of the donee’s intention,?"? recent cases indicate that 4 
some courts require a further showing of an affirmative intention to ex- i 
ercise the power,”** while others will hold that the power was exercised | 
in the absence of a contrary intention.*“* This matter of the donee’s 
intention recently influenced the Ontario court to depart from the usual 
conflict-of-laws rule that the law of the donor’s domicil governs the 
validity of an exercise of a power. In re Wilkison *”* involved a will 
made by a British subject, domiciled in Switzerland, while on a visit to a 
Ontario. She was the donee of a general testamentary power over prop- 9 
erty then held by trustees in Ontario. From these facts the court found 
an intention to be governed by the law of Ontario, and in accordance 
with that law held the power to have been exercised by a general resid- 
uary clause. The opinion, relying upon the analogy of the rule govern- 
ing dispositions of the testator’s own property,"° indicates that the law 
of the donee’s domicil would have been applied in the absence of a spe- 
cial intention. The English probate court in Velasco v. Coney,?™ un- 
hampered by authority, held that the law of the donee’s domicil was 
controlling upon the analogous question of whether a will exercising a 
power had been validly revoked. An Italian donee of a special power, 
created by an English donor over personality situated in England, caused 
her English solicitors to destroy her will during her absence. Although 


271 [1933] Ch. 793; cf. Taylor v. Allhusen, [1905] 1 Ch. 529; see (1933) 176 E 
L. T. 290. But cf. Tharp v. Tharp, [1916] 1 Ch. 142. Special considerations may 5 
change such a result. In Matter of Lawlor, 215 App. Div. 506, 213 N. Y. Supp. 
723 (1st Dept. 1926), am executor was donee of a power to appoint among legatees, q 
preference to be given to the testator’s blood relatives. The court held that the a 
executor must waive all right to take under the power or refuse to act as donee. 
272 Rice v. Park, 223 Ala. 317, 135 So. 472 (1931); Hartford Trust Co. v. q 
Thayer, 105 Conn. 57, 134 Atl. 155 (1926). One recent case involved a special a 
power. The court apparently considered that the intent of the donee should govern, 
but found an intent not to exercise the power by the general residuary clause. 
Worcester Bank & Trust Co. v. Sibley, 192 N. E. 31 (Mass. 1934). a 
273 ‘Wilmington Trust Co. v. Grier, 161 Atl. 921 (Del. Ch. 1932); Methodist- 
Episcopal Home v. Tuthill, 113 N. J. Eq. 460, 167 Atl. 9 (Ch. 1933). a 
274 Harvard Trust Co. v. Frost, 258 Mass. 319, 154 N. E. 863 (1927) see 
Worcester Bank & Trust Co. v. Sibley, 192 N. E. 31, 32 (Mass. 1934). 4 
275 [1934] 1 D. L. R. 544 (Ont). 
276 The court relied upon Jn re D’Este’s Settlement Trusts, [1903] 1 Ch. 898, 


905. 
277 [1934] P. 143. 
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this was not a valid revocation according to the law of England, the court 
applied Italian law in order to effectuate the intention of the donee and 
refused to probate the destroyed will, a result which seems in accord with 
the modern tendency to carry out the intention of the testator insofar as 
possible.?7* 

In Hogarth-Swann v. Weed,*** the Massachusetts court reached an ap- 
parently novel result by allowing the holders of the gift in default, who 
were not named in the donee’s will, to contest its probate insofar as it 
purported to exercise the power. Although the proceeding was a do- 
mestic one, the court relied upon the analogy of the conflict-of-laws rule 
that the donee’s will, although invalid at his domicil, may nevertheless 
be probated at the donor’s domicil, as an exercise of a power, if valid 
there. To the objection that this procedure might result in conflicting 
decrees as to the same will, the court answered that the donee’s own prop- 
erty and that subject to the power were separate and that the result 
reached was certainly equitable.?*° 

In re Duddell,?* despite a contrary dictum by Lord Mansfield,”*? de- 
cided that a power of appointment to be exercised by the joint wills of two 
donees was valid. Both donees had executed joint wills exercising the 
power and upon the death of one an English court admitted his will to 
probate and said that upon the probate of the survivor’s joint will the 
power would be exercised as of the later date. The decision, while car- 
rying out the intention of the donor, does raise the question of whether 
the appointment could be revoked by the surviving donee, a point which 
was noticed but expressly left open by the court. 

One English case involved a special power to appoint to the donee’s 
issue, but no appointee was to receive a vested share until 21. Under the 
appointment, however, the contingent shares were coupled with a power 
in the trustees to advance up to one half of the presumptive shares. In 
upholding this appointment, In re Mewburn’s Settlement *** seems to 
have departed from precedent. While a power in the trustee to make 
advancements. to vested shares has been upheld against attack as an 
invalid delegation of the donee’s discretion in an ordinary appoint- 
ment,”** a power to advance upon presumptive shares enables the trustee 
to determine the final devolution of a part of the fund and has in analo- 


278 Cf. Note (1924) 38 Harv. L. Rev. 661, 667. But see (1934) 83 U. or Pa. L. 
REv. 279, criticizing the case as inconsistent with the general rule and as evading the 
provisions for revocation in the English Wills Act. 

279 274 Mass. 125, 174 N. E. 314 (1931). 

280 Cf. Smith v. Thompson, 146 L. T. R. (N.s.) 14 (Ch. D. 1931). Despite a 
later will “ revoking all previous wills ” the court found an intention not to revoke 
a = will insofar as it exercised a power, and accordingly admitted both to 
probate 

281 [1932] 1 Ch. 585. 

282 See Darlington v. Pulteney, 1 Cowp. 260, 268 (K. B. 1775). 

283 [1934] 1 Ch. 112. 

284 In re May’s Settlement, [1926] Ch. 136. In this case a power of advance- 
be to contingent shares was expressly excepted from the scope of the opinion. 

at 142. 
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gous situations been condemned as an invalid delegation of a special 
power.”*° But in distinguishing these previous cases the court relied 
upon the broad terms used in creating the power and the very general 
custom of giving powers of advancement to trustees when a testator is 
disposing of his own property, two factors which may well serve to limit 
the scope of this decision.?** 

When the donor of a special power has made no express gift in default 
and the donee does not exercise the power, courts usually distribute the 
property equally among the objects of the power. Whether this is done 
upon a theory of a power held in trust which the court will exercise for 
the benefit of all or by the implication of a gift in default to the class of 
appointees normally makes no difference. But in Bridgewater v. Tur- 
ner **" a power to appoint to one of four nephews was not exercised. The 
Tennessee court gave the fund to the four equally. The argument that 
the court was exercising the power for all when the donee could only 
have appointed to one was ineffective since the court found a gift in de- 
fault to all,?** and did not proceed upon the power in trust theory. 

When an appointment under a general testamentary power fails to 
take effect, the inquiry normally is whether the donee of the power in- 
tended to make the property his for all purposes, so that upon failure of 
the disposition it would revert to his own estate,”*® or whether the exer- 
cise was only for the limited purpose of giving effect to the particular 
gift, so that the property would pass by default. Some decisions go fur- 
ther and find as a matter of law a resulting trust to the donee’s estate 
where an ineffectual appointment is made to trustees of the donee’s own 
selection.2°° The Massachusetts court, in the recent case of Talbot v. 
Riggs,?®! apparently vacillated between these rules, in that an inten- 


285 Jn re Greenslade, [1915] 1 Ch. 155 (power in trustee to advance whole or 
part of presumptive share) ; In re Joicey, fae 2 Ch. 115 (power in trustee to ad- 
vance income on presumptive shares) ; see 2 JARMAN, WILLS 809; (1932) 173 L. T. 
358; cf. In re Boulton’s Settlement, [1928] Ch. 703. But cf. Lewis’s Estate, 269 Pa. 
379, 112 Atl. 454 (1921). 

286 See (1934) 50 L. Q. Rev. 171. It has been thought that the point can no 
longer arise in England as to trusts created after 1925 because the Trustee Act, 1925, 
15 Geo. V., c. 19, § 32, confers upon trustees of settlements powers of advancement 
and maintenance up to one half of presumptive or vested shares. See Jn re Mew- 
burn’s Settlement, [1934] 1 Ch. 112; (1934) 50 L. Q. Rev. 171; (1932) 173 L. T. 358, 


59. 

287 161 Tenn. 111, 29 S. W.(2d) 659 (1930). 

288 Cf. In the Matter of Staples, [1933] Ir. 126 (Ch.). There a donee with power 
to appoint to only one of A, B, and C, appointed to A for life with remainders over 
upon definite failure of issue of A. The court held that since the power was com- 
pulsorily exclusive, the appointment to A for life exhausted the power, so that upon 
his death the property passed, as if in default. 

289 See In re De Lusi, L. R. 3 Ir. 232, 237 (Ch. D. 1879) ; Im re Hawksley’s Set- 
tlement, [1934] 1 Ch. 384; 2 JARMAN, WILLS 792. 

290 In re Van Hagan, 16 Ch. D. 80 (Ct. App. 1880) (alternative decision) ; 
see Bradford v. Andrew, 308 Ill. 458, 463, 139 N. E. 922, 924 (1923). 

221 191 N. E. 360 (Mass. 1934). But cf. Bundy v. United States Trust Co., 
257 Mass. 72, 153 N. E. 337 (1926) ; Boyd’s Estate, 199 Pa. 487, 49 Atl. 297 (1901), 
giving the property to the heirs of the donor. It has been suggested that Talbot v. 
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tion of making the property the donee’s for all purposes was found from 
the mere appointment to trustees. While the rule based upon intention 
is elusive, and the resulting trust theory arbitrary, a commingling of the 
two seems but to add confusion. 


3. Extinction and Release of Powers 


Cases involving the extinction or release of powers are rare and gen- 
erally almost swi generis. In the recent English case of In re Baker,**? the 
testatrix, after leaving all of her property to one person, provided that if 
he should predecease her, then the property should go as he should by his 
last will appoint. The Court of Appeal declared that there was no power 
and also refused to construe words clearly attempting to create a power 
as a gift to those persons who should be found to be the residuary legatees 
of the purported donee.*** Another testator gave his widow a power to 
appoint to his two children in such portions as she should see fit. The 
death of one of the two children before the father was held, in In re 
Turner,*** to extinguish the power as to half of the estate, but an ap- 
pointment of the whole was allowed to pass the remaining half. This 
holding is in accord with the view taken by Lord St. Leonards,” and yet 
the result seems to require a rather unnecessary distinction between 
objects of the power dying before and those dying after the testator but 
before appointment, for as to the latter, even in a non-exclusive power 
there is no lapse or extinguishment of the power.*** Matter of Pulitzer’s 
Estate **" decided that the power to appoint the stock of the World 
newspapers did not attach to the proceeds of a sale thereof which had 
been ordered by the court because of continued operating deficits. The 
surrogate was of the opinion that the power was an integral part of the 


Riggs is an example of the present tendency to give a proprietary aspect to a general 
power of appointment. See (1934) 19 Munn. L. Rev. 127, 129; cf. Jackson v. 
Franklin, 171 S. E. 73 (Ga. 1934) ; Clapp v. Ingraham, 126 Mass. 200 (1879) (both 
holding property passing under a general power of appointment to be assets for the 
payment of an insolvent donee’s debts). But cf. Pope v. Safe Deposit & Trust Co., 
163 Md. 239, 161 Atl. 404 (1932); Rhode Island Hospital Trust Co. v. Anthony, 
49 R. I. 339, 142 Atl. 532 (1929) (refusing so to hold). Méiller’s Trust, 313 Pa. 18, 
169 Atl. 362 (1933), held that property passing under a general power of appoint- 
ment exercised by a residuary devise was not assets for the donee’s creditors despite 
a direction to the executors to pay debts. Cf. Kates’s Estate, 282 Pa. 417, 128 Atl. 

97 (1925) (refusing a widow’s claim against appointed property although “ blended ” 
by the donee with his own property). 

292 [1934] W.N. 94 (Ct. App.). 

293 The doctrine of incorporation by reference would not save the gift, since a 
co-existing document seems necessary. 

294 [1932] 1 Ch. 31. 

295 SuGpEN, Powers (8th ed. 1861) 422. 

296 Boyle v. Bishop of Peterborough, 1 Ves. 298 (Ch. 1791); see (1932) 45 
Harv. L. Rev. 939. The effect of an early decision on the same point had been 
thought weakened by the statutory abolition of the doctrine of illusory appoint- 
ments. See 3 JARMAN, WiLts 1779; cf. Reade v. Reade, 5 Ves. 744 (Ch. 1801). 

297 152 Misc. 554, 274 N. Y. Supp. 907 (Surr. Ct. 1934). 


Same? 
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scheme for keeping control of the newspapers in the Pulitzer family, 
and failed altogether when that became impossible of accomplishment.*** 

In but one recent case has the question been raised of the effect of an 
inter vivos release of a power exercisable only by will. The Pennsyl 
vania court, in Lyon v. Alexander,*®® said that in spite of the learning 
displayed in the briefs in classifying powers as appendant, in gross or 
simply collateral, in its opinion the only worthwhile distinction was be- 
tween general and special powers. The power in the instant case being 
general, the court ruled that since no person could show any injury from 
an inter vivos release by the donee no one had any standing to complain. 
Accordingly, specific performance was decreed against a purchaser from 
the donee. But the unusual quality of the case is mitigated by the fact 
that since the donee, who owned a life estate, had apparently acquired the 
fee by intestacy, there would, according to some dicta be a merger and a 
destruction of the power, or, on the other hand, the power, having become 
appendant could not be exercised in derogation of the donee’s grant of the 
fee.°°° The court’s cavalier disregard of the distinctions in types of gen- 
eral powers seems the result of almost unanimous decisions allowing pow- 
ers, if general, to be released.°** Argument for different treatment of 
testamentary powers rests upon an analogy to spendthrift trusts, which 
are recognized in Pennsylvania.*°? Some cases have even gone so far as 
to permit a release of special testamentary powers.*°* Indeed, in England 
every power save a power in trust is releasable by a statute,*°* which ap- 


298 A widow’s election to take statutory dower in lieu of her husband’s bequest 
ordinarily destroys the power and accelerates the remainder. Christian v. Wilson’s 
Ex’rs, 153 Va. 614, 151 S. E. 300 (1930). But a basis similar to that im the Pulitzer 
case might well be behind the decision in Cavanaugh v. Madden, 175 Ark. 236, 299 
S. W. 1 (1927), where a widow’s election to take statutory dower was held to de- 
feat a gift over in default of her exercise of a power of appointment given her in 
lieu of dower, it appearing that the gift over of one half of the estate was to the 
widow’s niece; the remaining half went to the testator’s own nieces, and the widow’s 
ge vested one half of the property in her absolutely. See (1928) 41 Harv. L. 
Ev. 677. 

299 304 Pa. 288, 156 Atl. 84 (1931), (1932) 17 Corn. L. Q. 287. 

300 All the cases seem decided upon both grounds. Indeed this appears to have 
become the accepted method of destroying powers, for where the donee does not 
take the reversion by intestacy, it is usually conveyed to him. E.g., Baker v. 
Wilmert, 288 Ill. 434, 123 N. E. 627 (1919); Hill v. Sangamon Loan & Trust Co., 
302 Hl. 33, 134 N. E. rrz (1922); Mountjoy v. Kasselman, 225 Ky. 55, 7 S. W.(2d) 
512 (1928); White v. Roberts, 145 Md. 405, 125. Atl. 733 (1924); Tillett v. Nixon, 
180 N. C. 195, 104 S. E. 352 (1920). The cases fairly obviously do not make the dis- 
tinction recommended by Gray which would invalidate such merger when the fee 
was given to the donee for the purpose of facilitating a release. See Gray, Release 
and Discharge of Powers (1911) 24 Harv. L. REv. 511, 533. 

301 Grosvenor v. Bowen, 15 R. I. 549 (1887); Barton v. Briscoe, Jac. 603 (Ch. 
1822); Page v. Soper, 11 Hare 321 (Ch. 1853). 

302 E.g., Moser’s Estate, 270 Pa. 217, 113 Atl. 199 (1921). 

303 F.g., Biwer v. Martin, 294 II. 488, 128 N. E. 518 (1920) (release to purchaser 
at execution sale); Horner v. Swan, T. & R. 430 (Ch. 1823) (donee and holders of 
gift in default join in conveyance to third party). But cf. Thompson’s Ex’rs v. 
Norris, 20 N. J. Eq. 489 (1869) (release whereby donee gains held a fraud on 
power). 

304 Conveyancing Act, 1881, 44 & 45 VicT. c. 41, $52. See (1879) 68 L. T. 57. 
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parently only altered the common law by permitting the destruction in 
this manner of powers simply collateral. In re Mills,®°* decided under 
the English statute, thus turned entirely upon the question of whether 
the power there given was a power in trust. Personal property had been 
given to trustees to accumulate for 21 years and then to be held upon 
trust for the benefit of a child or remoter issue of the testator’s father, 
who, in the opinion of the testator’s brother, should evidence an ability 
and desire to maintain the family fortune by replacing “ the large sums 
of which it has been despoiled by death duties and other taxation.” A 
gift until and in default of appointment was given to this same brother, 
who was also one of the trustees. The brother attempted to destroy the 
power by release. The Court of Appeal held that the power was re- 
leasable in view of the absence of any expression in the will of a duty © 
to appoint and of the gift in default, the effect of which was to make 
the power appendant. The fact that the brother, who took the property 
outright, was an object of the power may also have influenced the 
decision. 


4. Taxation of Property Subject to a Power 


In Highfield v. Delaware Trust Co.*°* the general rule that property 
subject to a power of appointment is not taxable upon the donee’s death 
in the absence of express provision in the inheritance tax law was again 
applied by the Delaware court with the result that the legislature revised 
the state succession tax the following year.*°* But the tax was laid only 
upon property passing under a general power, although state taxes are 
quite generally laid upon special powers as well.*°* The usual statute 
taxes the property as if owned by the donee, but both recent revisions of 
the North Dakota inheritance tax expressly provide that the transfer of 
property subject to a power shall be taxed to the estate of the donor.*®® 
The divided state of the authorities as to the power of a state to tax the 
non-exercise of an already existing power to the estate of a donee *”° 


805 [1930] 1 Ch. 654 (Ct. App.). 

806 34 Del. 306, 152 Atl. 124 (Super. Ct. 1930). Accord: United States v. Field, 
255 U.S. 257 (1921). 

307 Del. Laws 1931, c. 8. Since only general powers are taxed, both state and 
federal taxes can be completely avoided in Delaware, and with the codperation of 
successive generations apparently forever, in view of the new statute which measures 
the Rule against Perpetuities from the date of the exercise of special powers. See 
note 391, infra. 

308 E.g., Colo. Laws 1933, c. 106, § 2(8); Inu. Rev. Stat. (Cahill, 1933) c. 120, 
97g) Minn. Stat. (Mason, 1927) § 2292(5); W. Va. Laws, Ex. Sess. 1933, c. 
36, § 1. 

809 N. D. Laws 1931, c. 282; id. 1933, C. 251. 

310 Compare, e.g., Matter of Lansing, 182 N. Y. 238, 74 N. E. 882 (1905) (in- 
validating tax), with Minot v. Treasurer & Receiver General, 207 Mass. 588, 93 N. E. 
973 (1911), and Manning v. State Board of Tax Commissioners, 46 R. I. 400, 127 
Atl. 865 (1925) (upholding tax). And cf. Saltonstall v. Saltonstall, 276 U. S. 260 
(1928), upholding a state tax upon a trust created before the statute because of the 

nt’s power of revocation. 
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lends significance to the Illinois legislature’s recent repeal of such a pro- 
vision.**_ Much confusion has been caused by the conflict in most 
inheritance-tax statutes between the section providing for the immediate 
assessment of remainders upon contingency and the provision that prop- 
erty subject to a power is to be taxed as if owned by the donee.*** These 
difficulties are now avoided in New York, since that state has shifted 
from a succession to an estate tax modelled after the federal statute.*** 
Indeed, so closely did the original statute follow the national law that 
only property passing under a general power was to be included in the 
gross estate. In 1932, however, a new section was added taxing the 
exercise of any power.*** 

In McMurtry v. State,*° the Connecticut court was asked to dis- 
tinguish an appointment by a resident donee under a power created by a 
New York donor from the Wachovia Bank v. Doughton *** decision on 
the ground that the Connecticut appointment was to the donee’s execu- 
tors to pay debts, and then over. The court, however, did not accept the 
suggested distinction, reasoning that the exercise of a general power 
enabled creditors to reach the property, and the words were thus only 
declaratory of existing law. The property would have been also taxed 
in New York, apparently, for the tax law there provided that property 
transferred by a nonresident donee is to be taxed as if transferred in the 
estate of the donor.**” As a question of power to tax, however, subse- 


311 TI]. Laws 1933, p. 889, 890 (H. B. 814). States copying the original New 
York statute have not always followed New ry repeal of the tax upon non- 
exercise. See Note (1933) 82 U. or Pa. L. REv. 3 

312 Two recent cases decided that the tax should be deferred. People v. Linn, 
356 Ill. 220, 191 N. E. 450 (1934) ; In re Robinson’s Estate, 255 N. W. 486 (Minn. 
1934). The New York rule originally was the same. Matter of Howe, 86 App. Div. 
286, 83 N. Y. Supp. 825 (2d Dept. 1903), aff’d, 176 N. Y. 570, 68 N. E. 1118 (1903) ; 
cf. Matter of Burgess, 204 N. Y. 265, 97 N. E. 591 (1912). But later decisions have 
seized upon inconsequential amendments to alter the rule, and have distinguished the 
former decisions as based solely upon the section taxing powers to the estate of the 
donee. Matter of Cole, 235 N. Y. 48, 138 N. E. 733 (1923); Matter of Schmid- 
lapp, 119 Misc. 215, 194 N. Y. Supp. 848 (Surr. Ct. 1922). 

318 N. Y. Tax Law (1930) art. roc. 

314 N.Y. Tax Law (1932) § 249-r(7a2). In Matter of Satchell, 150 Misc. 61, 268 
N. Y. Supp. 363 (Surr. Ct. 1933), property passing under a limited power was held 
to be erroneously included in the gross estate of a decedent who died before this 
section became effective. 

315 yrz Conn. 594, 151 Atl. 252 (1930). 

816 272 U.S. 567 (1926). This case invalidated the North Carolina inheritance 
tax as applied to the exercise by a North Carolina donee of a power conferred by a 
Massachusetts donor on the ground that the former state was without jurisdiction. 
Before this case the authorities were divided. Accord: Walker v. Treasurer & Re- 
ceiver General, 221 Mass. 600, 109 N. E. 647 (1915). Contra: State v. Probate 
Court, 124 Minn. 508, 145 N. W. 390 (1914). New York at first favored a rule 
depending upon where the will of the donee was probated. Cf. Matter of Frazier, 
188 N. Y. Supp. 189 (Surr. Ct. 1913); Matter of Seaman, 187 N. Y. Supp. 254 
(Surr. Ct. 1913) ; Matter of Canda, 197 App. Div. 597, 189 N. Y. Supp. 917 (1st 
Dept. 1921) semble. But the more recent rule seems to deny jurisdiction. Matter 
of Brett, 123 Misc. 507, 205 N. Y. Supp. 915 (Surr. Ct. 1923) ; cf. Matter of Canda, 
supra. See also Note (1927) 12 Corn. L. Q. 379. 

317 N. Y. Tax Law (1909) § 220. A resident donee’s claim of discrimination be- 
cause of an increase in value between the creation and exercise of the power was 
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quent decisions of the Supreme Court indicate that the cessation of the 
donee’s control would be a sufficient economic change to support a tax 
under the due process clause.*** The problem then becomes one of 
whether the resultant double taxation consequent upon donor and donee 
dying in different states is objectionable, when a single state will, under 
an estate tax system, such as the present New York tax, assess the 
property both upon the creation and upon the exercise of the power.*'® 
If the situation were to arise under the present New York law, a valid 
distinction would seem possible.**° 

Burnet v. Brooks **' was recently extended by the Circuit Court of 
Appeals for the Second Circuit in Commissioner v. Nevius ** to allow 
the collection of the federal estate tax *** upon stock in domestic corpora- 
tions held by English trustees as a part of a trust fund over which the 
decedent, an English domiciliary, exercised a power to appoint a one- 
eighth interest. The court was unmoved by argument that the stock was 
not “ owned.or held ” by the decedent within the meaning of Section 
303(d), nor by a contention that, since the trustees could fulfill the ap- 
pointment without using the shares of the American corporation, the 
property did not “pass” within Section 302(f). 

Perhaps the most significant decision affecting the taxability of prop- 
erty passing under a general power of appointment is Helvering v. 
Grinnell,*** decided by the Supreme Court. There the power was exer- 
cised in favor of persons holding the gift in default, and upon their re- 
nunciation of the donee’s will the Court ruled that as a matter of con- 
struction nothing “ passed ” under the exercise of the power, since the 
holders of the gift in default already owned the property. Previous 
decisions in the lower courts, not involving disclaimers, had held the exer- 
cise taxable.*** “ The reasoning of those courts and of the court below ”, 


dismissed, the court saying value at the date of exercise would be taken in each case. 
Matter of Davison, 137 Misc. 852, 244 N. Y. Supp. 616 (Surr. Ct. 1930), aff’d, 236 
App. Div. 684, 258 N. Y. Supp. 42 (2d Dept. 1932). 

318 F.g., Saltonstall v. Saltonstall, 276 U.S. 260 (1928); Rienecke v. Northern 
Trust Co., 278 U. S. 339 (1929); Tyler v. United States, 281 U. S. 497 (1930); 
Gwinn v. Commissioner, 287 U. S. 224 (1932). 

319 But if the Court’s attitude in First Nat. Bank v. Maine, 284 U.S. 312 (1932), 
and allied cases is against actual double taxation, the Wachovia case will still pre- 
vent taxation by the domicil of the donee under an inheritance tax system because 
of the consequent extra tax burden resulting solely from the injection of a two- 
state element. 

320 Matter of Shepherd, 150 Misc. 653, 271 N. Y. Supp. 120 (Surr. Ct. 1934), 
involved a New York donee and an Illinois donor. The court taxed the exercise 
of the power, not under the estate tax, but through error under the inapplicable in- 
heritance tax, and failed to mention the Wachovia case. 

821 288 U.S. 378 (1933); see Note (1933) 47 Harv. L. Rev. 307. 

822 C. C. A. 2d, March 18, 1935. 

323 Revenue Act of 1926, §§ 302(f), 303(d), 44 Stat. 70, 72, 26 U. S.C. A. 
§§ 1094(f), rog5(d) (1928) (as amended). See U.S. Treas. Reg. 80, Art. 50 (1934). 

824 55 Sup. Ct. 354 (1935). 

825 Lee v. Commissioner, 57 F.(2d) 399 (App. D. C. 1932); Wear v. Commis- 
sioner, 65 F.(2d) 665 (C. C. A. 3d, 1933); see Developments in the Law: Taxa- 
tion — 1933 (1934) 47 Harv. L. Rev. 1209, 1244. 
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said Mr. Justice Sutherland, speaking for the Court, “ cannot be recon- 
ciled. We are of the opinion that, to the extent of the conflict, the view 
of the former is wrong and that of the court below is right and we hold 
accordingly.” This statement casts considerable doubt upon the neces- 
sity of the express renunciation present in the Grinnell case.**° So also 
does the reliance upon Matter of Lansing,*** a New York decision 
denying the constitutional validity of the New York inheritance tax 
when so applied to a power created before the enactment of the taxing 
statute, as was the power in the Grinnell case also. But the only dis- 
claimer present in the Lansing case was a consistent resistance of the 
imposition of the tax, which has been regarded as sufficient in later 
cases.*?6 If the Supreme Court is adopting the New York rule, then any 
change of the estate given to the holders of the gift in default, if by way 
of increase, will render it taxable,**® but if only by way of decrease, as 
by adding others to the class of takers, then that part going to the holders 
of the gift in default is exempt.**° But it would seem that tax questions 
should be decided upon the basis of actual or potential control rather 
than by reference to the doctrines of medieval conveyances. The fault, 
however, lies perhaps as much with the legislatures as with the courts, 
for tax statutes are often couched in the terms of the technical distinc- 
tions of property law.*** 


326 The decision has been followed in the Board of Tax Appeals in a case involv- 
ing a written election to take under an original trust deed, rather than a disclaimer. 
Estate of Cettie G. Shepherd, 32 B. T. A., March 7, 1935. A case not involving 
disclaimer arose in the gth circuit, but as the possibility of the property’s not passing 
under the power was not argued, the court, while indicating the argument, did not 
pass upon its efficacy. Johnstone v. Commissioner, C. C. A. 9th, March 4th, 1935. 

327 182 N. Y. 238, 74 N. E. 882 (1905). 

828 Matter of Chapman, 133 App. Div. 337, 117 N. Y. Supp. 679 (2d Dept. 1909), 
appeal dismissed, 196 N. Y. 561, 90 N. E. 1157 (1909). And the Lansing case was 
specifically placed upon this ground of resistance to tax in Matter of Slosson, 216 
N. Y. 79, 110 N. E. 166 (1915). 

329 Matter of Delano, 176 N. Y. 486, 68 N. E. 871 (1903) (receipt of all instead 
of aliquot share) ; Matter of Cooksey, 182 N. Y. 92, 74 N. E. 880 (1905) (gift in 
default “ of not to exceed $50,000”, appointment of that amount taxable). But cf. 
Matter of Hoffman, 161 App. Div. 836, 146 N. Y. Supp. 898 (1st Dept. 1914) (in- 
crease of gift in default due to death of members of class not taxable). 

330 Matter of Ripley, 122 App. Div. 419, 106 N. Y. Supp. 844 (2d Dept. 1907), 
aff'd, 192 N. Y. 536, 84 N. E. 1120 (1908) (additional members added to class hold- 
ing in default by appointment to the larger group); Matter of Slosson, 216 N. Y. 
79, 110 N. E. 166 (1915) (same). 

331 Compare the English Finance Act, 1894, 57 & 58 Vict. c. 30, laying an estate 
tax upon the death of a person competent to dispose of the fee. Jn re Penrose, 

[1933] Ch. 793, decided that such a tax could be levied upon the death of a life 
tenant having a special power who was also one of the objects of the power because 
of his ability to appoint to himself and then convey a fee. 
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HARVARD LAW REVIEW 


Tue Rute Acarnst Perpeturties **? 
1. Elements of the Rule 


Time of Vesting. In re Villar,*** upholding a limitation which post- 
poned vesting until 20 years after the death of the survivor of all de- 
scendants of Queen Victoria alive at the testator’s death, carried to a 
doubtful extreme the rule that the possible number of measuring lives is 
limited only by the practicability of proving the date of the survivor’s 
death.*** And Gray’s rhetorical query whether non-human lives might 
measure the permissible period **° has now received an answer in Matter 
of Estate of Kelly.*** There the testator gave £100 to trustees for the 
purpose of expending £4 a year for each of the testator’s dogs; any bal- 
ance remaining at the death of the last dog was given to the “ Parish 
Priest for the time being ” of a certain parish. Although the primary 
gift for the dogs was held valid for 21 years,*** the court held that the 
animal lives were not “ lives in being ” within the meaning of the Rule, 
notwithstanding that the animals in question would have a life expect- 
ancy considerably shorter than the average human life.*** Since the 
Rule precluded the court from noticing the great improbability that the 
dogs would live longer than twenty-one years, the gift to the priest was 
held too remote. If the period may not be measured by animal lives al- 
though the first gift is for the benefit of the animals, a fortiori the 
arbitrary selection of such lives for the sole purpose of extending the 
period would be stricken down. 

Although it develops no new principle, a recent Delaware case **° is 
noteworthy for its analysis of the theory of including periods of gesta- 
tion within the measuring period. The validity of a remainder depended 
on whether the appointee of a prior life estate, born 235 days after the 
death of his grandfather, the testator, could be considered a “ life in 
being”. Although such limitations have long been sustained,**° the 
child, claiming as heir, challenged the gift by an ingenious argument 


332 The common-law Rule against Perpetuities is referred to except where 
otherwise specified. Statutory modifications of the common-law Rule are discussed 
in Legis. (1933) 46 Harv. L. Rev. 701. Recent developments of the law of restraints 
on alienation are discussed in Manning, The Development of Restraints on Aliena- 
tion Since Gray (1935) 48 Harv. L. REv. 373. 

333 [1929] 1 Ch. 243 (Ct. App.); see (1928) 28 Cov. L. Rev. 1106. €f. In 
the Matter of the Estate of Khoo Cheng Teow, [1932] S. S. L. R. 226 (Sup. Ct.). 

334 See Thellusson v. Woodford, 11 Ves. 112, 134, 136 (H. L. 1805); cf. Fitchie 
v. Brown, 211 U.S. 321 (1908) ; Cadell v. Palmer, 1 Cl. & Fin. 372 (H. L. 1833). 

385 Gray, AGAINST PERPETUITIES § 228. 

836 [1932] Ir. R. 255 (High Ct. Just.), (1933) 46 Harv. L. REv. 1036. 

387 Cf, Gray, AGAINST PERPETUITIES § 410Cc. 

838 See accord: Matter of Howells, 145 Misc. 557, 563, 260 N. Y. Supp. 598, 
605 (Surr. Ct. 1932), modified, 146 Misc. 169, 261 N. Y. Supp. 859 (Surr. Ct. 1933). 

889 Equitable Trust Co. v. McComb, 19 Del. Ch. 387, 168 Atl. 203 (Ch. 1933). 

840 Long v. Blackhall, 7 T. R. 100 (K. B. 1797) ; In re Wilmer’s Trusts, [1903] 
2 Ch. 411 (Ct. App.). 
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based on the premises that only actual periods of gestation are in- 
cluded,*** and that the period falls short of the norm of 270 days in 
many instances. Since conception might have occurred less than 235 
days before birth, the appointment was claimed to violate the rule 
requiring vesting beyond any possibility of doubt within lives in being. 
This “ play on words ” received short shrift. The actual date of con- 
ception was a question of fact, and would be presumed to have been 
nine months before birth in the absence of rebutting evidence.*** With 
the fact thus established, there could be no possibility that the appointed 
remainder would vest after a life in being. In upholding the remainder, 
the case bulwarks the slight previous authority that for the purpose of 
the Rule against Perpetuities, a child en ventre sa mere is regarded as 
in being even though it be to the child’s prejudice so to hold.*** 

Certainty of Vesting. The Court of Appeals of the District of Co- 
lumbia recently sustained a gift to be paid on a contingency of uncer- 
tain date, although the gift was not held to be vested.*** Upon the 
testator’s death in 1891, the residue of his real and personal estate was 
given to executors in trust “ to convert the same into cash, and to dis- 
tribute, divide, and manage ”’, with full power to sell all or any part “ at 
their . . . discretion as to time”. The proceeds were to be divided 
among the testator’s four children, or in case of the death of any child 
“leaving lawful issue, him . . . surviving at the time of making any 
such distribution ”, among surviving children and the “ issue then liv- 
ing” of deceased children.**® The intermediate income was to be di- 
vided among “ my said children . . . according to the manner .. . 
hereinbefore prescribed in respect of sales.” Though a power of sale 
would itself seem beyond the policy of the Rule,*** the power must 
clearly be limited in time if the vesting of subsequent interests must 
await its exercise. The common-law Rule **? would be satisfied if the 


341 See Cadell v. Palmer, 1 Cl. & Fin. 372, 421 (H. L. 1833). 
842 Cf, Matter of Wells, 129 Misc. 447, 221 N. Y. Supp. 714 (Surr. Ct. 1927). 
343 Accord: In re Wilmer’s Trusts, pots 2 Ch. 411 (Ct. App.). See also pp. 
1235-37, supra. 

844 Shoemaker v. Newman, 65 F.(2d) 208 (App. D. C. 1933), cert. denied, 290 
U.S. 656 (1933). Contra: Denny v. Hyland, 162 Wash. 68, 297 Pac. 1083 (1931). 

845 The court’s position on the question of vesting is obscure. The primary 
gifts to the testator’s own children were regarded as immediately vested, subject to 
divestment. See 65 F.(2d) at 211. The gifts to issue of deceased children, which 
present the only real difficulty, are barely mentioned in the discussion of vesting. 
It seems clear, however, as expressly pointed out in the special concurring opinion 
of Groner, J., that these gifts were contingent until actual distribution. See 65 
F.(2d) at 214-15. 

846 See Leach, Powers of Sale in Trustees and the Rule Against Perpetuities 
(1934) 47 Harv. L. Rev. 948. But see Gray, RULE AGAINST PERPETUITIES § 500. 

347 A statute in the District of Columbia prohibits suspension of the power of 
absolute alienation for the duration of lives in being and 21 years. D. C. Cope 
(1929) tit. 25, § 112. Although remoteness of vesting is not covered, previous cases 
had indicated that the common-law Rule survives in the District. See Updegraff, 
The Rule Against Perpetuities in the District of Columbia (1926) 14 Geo. L. J. 
337. The principal case bears out this view. Although the tests of remoteness of 
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will might be interpreted as restricting the power to the life of the sur- 
vivor of the testator’s children, and the main opinion relies in part on 
such an interpretation. But even apart from this saving construction, 
the power was regarded as properly limited: the testator is presumed 
to have intended a reasonable time for completing the sale; “ unrea- 
sonable delay on the part of the trustees may be corrected by the inter- 
vention of a court of equity. . . .” °° On this basis, the soundness of 
the holding is questionable, however distasteful the contrary result 
might be. “ Reasonable time” is a sufficient restriction if the perpetu- 
ities period would itself be unreasonable in the circumstances.**® But 
where the time of sale is left thus broadly to the discretion of the trus- 
tees, and the identity of beneficiaries is determined in reference to that 
time, it is doubtful, especially in view of the intermediate gift of income, 
that retention for more than the perpetuities period would in all circum- 
stances necessarily constitute an abuse of discretion.**° If on any con- 
tingency the sale might be made after the lawful period without breach 
of trust, the gift of proceeds to “ issue then living ” would seem too re- 
mote.**! The suggestion in the special concurring opinion that an 
equity court would compel a sale in time to uphold the gift in order not 
to “stifle its own conscience” would certainly be rejected by most 
courts,*>? even though Gray’s rule of “ remorseless” application *** 
has been widely disregarded. Indeed, a sale “ with all reasonable dis- 
patch ” had been ordered in the principal case in 1tgo1, thirty years 
before it was actually consummated. The long delay was explained 
away by the majority as being “with the implied sanction of the 
court ”. This might be material if the order itself could have the effect 
of vesting the right to the proceeds in the then living beneficiaries. But 
since this possibility is rejected by the holding itself, it is somewhat 
difficult to see in what sense the mere court order could “ toll” the run- 
ning of the period of perpetuities. 


vesting and suspension of the power of alienation are not always clearly distinguished 
in the opinion, most of the argument is directed wholly to the former. 

348 But cf. Dawson v. Lancaster, 28 Pa. Co. 657 (1903). The Pennsylvania 
court rejected the argument that the court could compel a sale at the proper time, 
on the ground that no beneficiary would be determined who would have standing 
to invoke the court’s aid. The intervention of a court would not vest the gifts 
until, apart from such intervention, some presumptive beneficiary could rightfully 
claim that further delay was improper. 

349 Cf. Wentworth v. Fernald, 92 Me. 282, 42 Atl. 550 (1898) ; Brandenburg v. 
Thorndike, 139 Mass. 102, 28 N. E. 575 (1885) ; In re Lord Sudeley and Baines & Co., 
[1894] 1 Ch. 334; see Gray, Rute Acainst PerPetuiries §§ 478, 491. 

350 Cf. Dawson v. Lancaster, 28 Pa. Co. 657 (1903); Denny v. Hyland, 162 
Wash. 68, 297 Pac. 1083 (1931) ; Trusts, RESTATEMENT (Tent. Draft No. 3, 1932) 
§ 181. 

351 Cf, Beatty v. Stanley, 298 Ill. 444, 131 N. E. 687 (1921) ; Denny v. Hyland, 
162 Wash. 68, 297 Pac. 1083 (1931) ; In re Wood, [1894] 3 Ch. 381 (Ct. App.). 

352 Cf. In re Wood, [1894] 3 Ch. 381 (Ct. App.), and cases cited note 351, supra. 

353 See Gray, Rute AGAINST PERPETUITIES § 629: “ Therefore every provision 
in a will or settlement is to be construed as if the Rule did not exist, and then to the 
provision so construed the Rule is to be remorselessly applied.” But see id. § 633. 
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2. Interests Subject to the Rule 


Coley v. Hord *** sustained an option to repurchase land “at any 
time either Coley or his heirs desired to sell it, and Hord and his heirs 
desired to purchase it ”. Both options in gross and rights of preémption, 
such as the present contract apparently involved, have commonly been 
held to be subject to the restriction of the common-law Rule against 
Perpetuities,°°° but not to cause a suspension of the power of aliena- 
tion under statutes discarding the common-law test of vesting.*°* The 
Kentucky statute is in terms of suspension of the power of alienation,*** 
but previous cases have regarded it as declaratory or inclusive of the 
common-law criterion.*** The present holding, however, if not a re- 
pudiation of this view,**® rejects the widely accepted principle of Lon- 
don & S.W. Ry. v. Gomm.*® But on any theory, the result seems 
unfortunate. Although rights of preémption may be somewhat less 
inimical than are options to the policy favoring the maximum utilization 
of property,** they sufficiently impede alienability where the sale price | 
is fixed in the contract to require some limitation of their duration.*® 

A novel type of conveyance, part of a land development scheme, was 
brought within the ban of the Rule by the Alabama court in Horticul- 
tural Development Co. v. Lark.*®* The plaintiff contracted to sell and 
the defendant to buy a parcel of land, payment to be completed after 
six years. Upon full payment, “title to said grove” was to be con- 


354 250 Ky. 250, 62 S. W.(2d) 792 (1933), (1934) 29 ILL. L. Rev. 112. 

355 Barton v. Thaw, 246 Pa. 348, 92 Atl. 312 (1914) (option) ; London & S. W. 
Ry. v. Gomm, 20 Ch. D. 562 (Ct. App. 1882) (same); Lewis Oyster Co. v. West, 
93 Conn. 518, 107 Atl. 138 (1919) (preémption), discussed by Warren, Progress of 
the Law, 1919-1920: Estates and Future Interests (1921) 34 Harv. L. Rev. 639, 
642; see Langeluttig, Options to Purchase and the Rule Against Perpetuities (1931) 
17 VA. L. REv. 461, 467. 

356 Matter of New York, 246 N. Y. 1, 157 N. E. grr (1927), (1928) 41 Harv. 
L. Rev. 406 (option) ; Windiate v. Lorman, 236 Mich. 531, 211 N. W. 62 (1926) 
(preémption), (1927) 40 Harv. L. Rev. 913, (1927) 26 Micu. L. Rev. 112. 

357 Ky. Srat. (Carroll, 1930) § 2360. 

358 See Fidelity & Columbia Trust Co. v. Tiffany, 202 Ky. 618, 622, 260 S. W. 
357, 359 (1924); Roberts, “ Kentucky’s Statute Against Perpetuities” (1928) 16 
Ky. L. J. 97; cf. Chenoweth v. Bullitt, 224 Ky. 698, 6 S. W. (2d) 1061 (1928). 

359 Similarly, Windiate v. Lorman, 236 Mich. 531, 211 N. W. 62 (1926), in 
upholding a preémptive option solely under the test of suspension, apparently dis- 
regarded a previous holding that timely vesting is necessary. Michigan Trust Co. 
v. Baker, 226 Mich. 72, 196 N. W. 976 (1924). 

860 20 Ch. D. 562 (Ct. App. 1882). 

361 But see Rood, Options and the Rule Against Perpetuities (1917) 23 CASE 
AND COMMENT 835, 840. 

362 See Langeluttig, supra note 355, at 470. The prevailing view that options 
for renewals of leases are not restricted by the Rule was followed in Haeffner v. 
A. P. Green Fire Brick Co., 76 S. W. (2d) 122 (Mo. 1934); cf. Abbot, Leases and 
the Rule Against Perpetuities (1918) 27 YALE L. J. 878, 883-85. And under a statute 
making “ void ” all leases for more than twenty years, the Nevada court held valid 
for a maximum of twenty years a lease for “ five years . . . and as Jong thereafter 
as the [lessee] may see fit to operate said property ”. Aikins v. Nevada Placer, Inc., 
54 Nev. 281, 13 P.(2d) 1103 (1932). 

363 224 Ala. 193, 139 So. 229 (1932). 
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veyed, subject to “reservations”. These included stipulations that 
the land was to be used exclusively as an orange and pecan grove; that 
the vendor would plant a grove and, “as soon as . . . Satisfied that the 
condition of the grove . . . will warrant the sale of a crop at a profit ”, 
would begin to harvest and market the crop; that the vendor would 
have the exclusive right to cultivate the land and sell the produce for 
999 years; and that the expenses and profits of operating an orange- 
growing unit of which the land was part should be shared proportion- 
ately by this and other vendees. In an action by the vendor, after full 
payment of the purchase price, to subject the defendant’s equitable 
interest to the satisfaction of a claim for expenses, the contract was 
held to contravene public policy because, among other reasons, it vio- 
lated the Rule against Perpetuities.*** The court reasoned that the 
subject of the sale was “ not the naked ten-acre tract of land, but an 
orange and pecan grove ... not then in existence”, and that no 
“estate or beneficial interest in the grove ’’ would vest until the vendor 
became satisfied that cultivation would be profitable. 
_ If the vesting of the legal title to the land was postponed until the 
occurrence of the contingency pointed to by the court, the Rule was 
clearly violated.*® But if the parties intended the legal title to vest 
after six years, it is doubtful that the rule against remoteness in vesting 
would be applicable to any other interest conveyed under the contract. 
It might be argued that the trees would not become the vendee’s prop- 
erty except on a remote contingency, since there was no express agree- 
ment to plant them promptly. But even if such an agreement would 
not be implied, the policy favoring early vesting should not be invoked 
to discourage the creation of tangible productive property.**% Nor 
is the argument advanced by holding that the Rule is violated unless 
some substantial and valuable interest vests in time. The first interest 
of any substantial value would be the right to share the profits of the 
enterprise. This right, if in any sense an interest in land, seems most 
nearly akin to a rent; and rents, at least where reserved upon leases,*°” 
are probably beyond the scope of the Rule.*** Indeed, since the court 


864 The court speaks of the “ rule against perpetuities ” without referring to the 
Alabama perpetuities statute in force at the time of the conveyance. ALA. CopE 
Ann. (Michie, 1928) § 6922. Although this statute is extremely ambiguous, it has 
been regarded as retaining the common-law test of remote vesting, and this test is 
clearly applied in the principal case. Cf. Lyons v. Bradley, 168 Ala. 505, 53 So. 244 
(1910); Crawford v. Carlisle, 206 Ala. 379, 89 So. 565 (1921); see Faith, Repeal 
Our Absurd Statute on Perpetuities (1930) 5 Ata. L..J. 267, 269-70. The Alabama 
statute was repealed, and the common-law Rule expressly reinstated, by Ala. Acts 
1931, p. 816. 

865 Walker v. Marcellus & O. L. Ry., 226 N. Y. 347, 123 N. E. 736 (1919); 
Gray, Rute AcAInst PERPETUITIES § 317. 

366 Or, if the grove be regarded as a “ future interest ” in the land, it is an in- 
terest which will ultimately vest in the owner of the soil, and which therefore seems 
no more objectionable, if the question is limited to remoteness of vesting, than the 
ordinary tenant’s covenant to build in a long-term lease. 

367 See Lewis, Law or PERPETUITY (1843) 611. 

868 Gilbertson v. Richards, 4 H. & N. 277 (Exch. 1859), aff'd on other grounds, 


1935] DEVELOPMENTS — FUTURE INTERESTS 1255 
was intent on “looking through form to substance ”’, the transaction 
might well have been regarded simply as an investment in the plaintiff’s 
business rather than as a conveyance of property. The promise to pay 
on a contingency so completely within the control of the promisor might 
then have been held illusory and inequitable, but the Rule against Per- 
petuities would have had no application.**° The termination of all in- 
terest in the vendor after 999 years might, unless the vendor’s interest 
be considered a leasehold, be invalid at common law as a remote execu- 
tory limitation of the equitable title by way of springing use.*7° How- 
ever, the only conditions precedent to vesting in possession were pay- 
ment within six years and the expiration of a definite period of years. 
Hence, although for historical reasons this interest could be created only 
by executory limitation, it would seem no more objectionable to the 
Rule than any common-law remainder subject to a long term in a third 
person.®74 

The real objection to the contract seems not the remote vesting of 
any interest, but the excessive duration of the period in which the land 
is by contract confined to a single use. If the transaction were regarded 
as a lease, an Alabama statute would restrict its duration to twenty 
years; ** but this analogy was rejected by the court. If not a lease, 
the clause requiring that the land be used as an orange grove might be 
deleted as an undue restraint upon free utilization of the land, leaving 
the unencumbered title in the vendee; *** or, if the stipulation were held 
too essential to the contract thus to be separated, the whole conveyance 
might fail. But in neither case should the Rule against Perpetuities be 
invoked. 

3. Gifts to Classes 


If a gift to a class is to be held valid, both the maximum and mini- 
mum number of its members must be determined within lives in being 
and 21 years.°** But if the class must close at the death of a life tenant 


5 H. & N. 453 (Exch. Ch. 1860) ; Morgan v. Davey, 1 Cab. & E. 114 (N. P. 1883); 
See Gray, Rute AcaArinst PERPETUITIES §§ 273a, 316. But see Lewis, LAw oF 
PERPETUITY 608 et seq.; GILBERT, RENTS (1758) 60. 

869 Gray, Rute AGAINST PERPETUITIES § 329; WALSH, FuTuRE Estates IN NEw 
YorRK 100. 

870 See Gray, RULE AGAINST PERPETUITIES § 201, n.2, § 317. But if the equitable 
title is immediately vested, and merely possession is postponed, the Rule is in- 
applicable. See Lewis, LAw or PERPETUITY 511 et seq. 

371 See WALSH, Property (2d ed. 1927) 551; cf. Freund, Three Suggestions 
Concerning Future Interests (1920) 33 Harv. L. Rev. 526, 536. 

872 Ata. Cope ANN. (Michie, 1928) § 6923. 

373 Cf. In re Ridley, 11 Ch. D. 645 (1879). 

374 See Kates, Future Interests § 677; cf. GRAy, RULE AGAINST PERPETUITIES 
§ 205a. In Blackhurst v. Johnson, 72 F.(2d) 644 (C. C. A. 8th, 1934), a trust was 
to continue for the life of the testator’s daughter, and until her youngest child 
reached the age of 30, whereupon the principal was to be divided among the 
daughter’s issue per stirpes. A spendthrift clause was held to postpone vesting until 
the end of the trust, and the remainder was therefore too remote. Cf. Loud v. 
St. Louis Union Trust Co., 298 Mo. 148, 249 S. W. 629 (1923). But cf. Norman 
v. Jenkins, 73 S. W.(2d) 1051 (Tex. Civ. App. 1934). 
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living at the testator’s death, and all members then take indefeasibly 
vested interests, the gift does not violate the Rule against Perpetuities 
even though possession may be postponed until the members attain an 
age greater than 21.°7° In the light of these principles, the reasoning 
adopted by the Florida court in Story v. First Nat. Bank & Trust Co.5*° 
is difficult to support. A fund was bequeathed in trust to pay the in- 
come to the testator’s daughter for life; and at her death the testator 
directed “ that the whole of her share be divided among her children 
. . . upon the youngest of her said children arriving at the age of thirty 
(30) years ”. Until such distribution, the trustee was authorized to use 
income for the support of the children. The testator was survived by 
his daughter and her three children, who were all living at the time of 
the suit. The language of the court, in refusing to hold the limitation 
void “ at present ”, is peculiar: “If no grandchildren came into being 
. . . the entire estate is vested and can be distributed under the 
will. . . . It would be highly improper to strike a will down because 
of a contingency that may never arise and if it should arise it may do 
nothing more than accelerate the enjoyment of the gift.” °*? A refusal 
to find any violation of the Rule against Perpetuities would have been 
proper if all members of the class were held to take indefeasibly vested 
interests at the life tenant’s death.*** On the other hand, if the will is 


375 Flanner v. Fellows, 206 Ill. 136, 68 N. E. 1057 (1903); Rhodes’ Estate, 
147 Pa. 227, 23 Atl. 553 (1892) ; see Kates, Future Interests § 678. Cf. Pippin v. 
Sams, 177 S. E. 659 (S. C. 1934). But in jurisdictions following the rule of Saunders 
v. Vautier, 4 Beav. 115 (Rolls Ct. 1841), payment could not be withheld after each 
beneficiary reached the age of 21. See note 378, infra. In In re Estate of Sherk, 
191 Minn. 143, 253 N. W. 365 (1934), a trust was to continue until the youngest 
child of the first life tenant reached the age of 30, when the principal was to be paid 
to the children equally. The gift was held not to violate the Rule against Per- 
petuities, but the court declined to consider whether the postponement of enjoy- 
ment was valid. However, a Minnesota statute provides that trusts shall not con- 
tinue longer than lives in being and 21 years. Minn. Stat. (Mason, 1927) § 8090(6). 
The present holding indicates that this statute does not make wholly void a trust 
which may exceed this period, but does not make clear whether the statute is merely 
declaratory of the common Iaw as to remoteness of vesting or as to postponement 
of enjoyment. See Fraser, The Rules Against Restraints on Alienation, and Against 
Suspension of the Absolute Power of Alienation in Minnesota (1925) 9 Munn. 
L. REv. 314, 327-39. 

376 115 Fla. 436, 156 So. 101 (1934). 

877 Td. at 450, 156 So. at 107. 

378 See note 375, supra. No Florida case has been found which either adopts or 
rejects the “ divide and pay over” rule. A bequest in the words “ upon the youngest 
of my four children arriving at the age of twenty-one years I give . . . to my said 
four children all my .. . property” was held contingent until the date of pay- 
ment in Dean v. Crews, 77 Fla. 319, 81 So. 479 (1919). But cf. Sorrells v. McNally, 
89 Fla. 457, 105 So. 106 (1925) (intermediate gift of income). In the principal 
case the court’s discussion of the clause postponing enjoyment would seem to pre- 
clude a holding that the gift was vested. The court expressly rejects the rule of 
Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454 (1889), in favor of the “ common law 
rule against restraints”. Under the common-law rule of Saunders v. Vautier, 4 
Beav. 115 (Rolls Ct. 1841), any of the beneficiaries having an indefeasibly vested 
interest could demand an immediate conveyance at his age of 21. But the rule of 
Saunders v. Vautier would be inapplicable if the interests were contingent. Since 
the court apparently regarded the postponed enjoyment clause wholly valid as to 
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construed as intending distribution only among children living when the 
youngest reaches 30, there is a possibility that the youngest of any fu- 
ture born children will attain this age more than 21 years after lives in 
being. With this construction, the entire gift to children, including 
those alive at the testator’s death, should be held too remote.**® To 
Gray it would have seemed heresy to disregard the possibility of future 
born children. 

Clarke v. Clarke,5*° on the other hand, seems to err in the direction 
of over-zealous application of the Rule. As the court construed the 
deed in that case, life estates were given to the present and future born 
children of the grantor’s son, with a remainder to the children of the 
two daughters of the son who were living at the time of the conveyance. 
The court reasoned that the remainder might not vest until the deaths 
of unborn children of the grantor’s son, and that such deaths might 
occur too remotely. But the class of remaindermen would necessarily 
be determined upon the deaths of the grantor’s two living granddaugh- 
ters, and the members would then take absolutely vested interests.*** 
Since this remainder must therefore vest within lives in being, the possi- 
ble postponement of enjoyment until the end of life estates in persons 
unborn at the time of the conveyance should be considered immate- 
rial.38? 

In Lockhart’s Estate,®** two thirds of the income of a trust fund was to 
be paid to A and one third to his “ issue ” until the death of A; there- 
after, the income was to be divided among the “ issue ” of A, but dur- | 
ing the life of B, a son of A, B was to receive two thirds of the total. 
The trust was to terminate upon the death of A and his issue, and the 
entire principal was then given to a charity. The Pennsylvania court 
construed the income gift to issue as a gift of life interests to the issue 
in indefinite succession. The entire gift of one third of the income was 
held invalid as a gift “ to a class, all the members of which might not 
come into being . . . within the period fixed by the rule ”’; *** the gifts 
to A and B were nevertheless sustained. Though the will was unskillfully 
drafted, it would seem that the testator’s intent could have been more 
completely effectuated. The gift was in some respects more like a gift 
to a series than a gift to a class.**° So regarded, the gift to the issue 


living grandchildren, the gift could not consistently have been considered vested at 
the death of the life tenant. 

379 Taylor v. Crosson, rr Del. Ch. 145, 98 Atl. 375 (Ch. 1916) ; Gillen v. Hadley, 
106 N. J. Eq. 286, 150 Atl. 779 (Ch. 1930); Leake v. Robinson, 2 Mer. 363 (Ch. 
1817); see Gray, Rute Acatnst PERPETUITIES §§ 372-73; Kates, Future In- 
TERESTS § 681. 

380 121 Tex. 165, 46 S. W.(2d) 658 (1932). 

381 Middleton v. Messenger, 5 Ves. 136 (Ch. 1799) ; cf. note oan supra. 

382 See Gray, Rute AGAINST PERPETUITIES §§ 206, 476b. 

383 306 Pa. 394, 159 Atl. 874 (1932). : 

a Cc Goldsborough v. Martin, 41 Md. 488 (1875) ; Caldwell v. Willis, 57 Miss. 
555 (1880). 

385 Cf. Mayhew’s Estate, 307 Pa. 84, 160 Atl. 724 (1932) (gift to “issue” with- 
out explanation held a stirpital gift). 
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living at the death of A might have been held valid for the lives of the 
first takers,*** although at their deaths, whether with or without chil- 
dren,**’ the property would revert to the estate of the donor.*** Or the 
gift might have been upheld for 21 years after the death of B if viewed 
as an annual gift to then living issue of A.**® In any case, the first gift 
of one third of the income for the life of A might have been sustained. 
The issue of A constitute a different class from the issue of A not includ- 
ing B; since the former class would necessarily be determined with- 
in a life in being, the gift to them would itself seem unimpeachable.**° 


4. Powers 


A Delaware statute of 1933,°° providing that the remoteness of an 
appointment under any sort of power shall be measured from the exercise 
of the power, marks the first departure from the common-law rule that 
in the case of special powers the period is computed from the creation 
of the power.**? Perhaps the statute will work no greater mischief than 
to prolong the period during which vesting may be delayed in certain 
cases. But it likewise opens the possibility, provided that successive 
generations codperate, of keeping property indefinitely within a given 
family. By an infinite series of spendthrift-trust life estates with a testa- 
mentary power in each life beneficiary to appoint among his issue, even 
creditors could be kept from reaching the property.*®* By comparison, 
the strict settlement was a clumsy invention. 

Although remoteness is measured at common law from the creation 
of the power, a related rule requires that the effect of the appointment be 
determined in the light of facts existing at the time of the appointment, 


386 Cf, Liley v. Hey, 1 Hare 580 (Ch. 1842); see Gray, Rute AGAINST PER- 
PETUITIES §§ 399, 410. But cf. Goldsborough v. Martin, 41 Md. 488 (1875) ; Cald- 
well v. Willis, 57 Miss. 555 (1880). _ 

887 The first takers might not have been born at the death of the settlor; hence 
gifts at their deaths would be too remote. Even if a member of the original class 
died without issue, to permit his share to increase the shares of survivors would 
seem to violate the Rule. 

388 In two other recent cases involving gifts in a series, the courts were likewise 
disinclined to salvage as many of the gifts as possible. Foley v. Nalley, 351 Ill. 194, 
184 N. E. 316 (1933) ; Glock v. Glock, 110 N. J. Eq. 477, 160 Atl. 339 (1932). 

389 See Gray, Rute AGAINST PERPETUITIES § 410c. 

890 The Pennsylvania court has been exceptionally severe in striking down valid 
particular limitations because of subsequent void limitations. See FouLKre, RULES 
AGAINST PERPETUITIES, ETC. IN PENNSYLVANIA (1909) §§ 465-76. 

391 Del. Laws 1933, c. 198. 

892 Gray, Rute Acarnst PERPETUITIES §§ 514 et seg.; KALES, FUTURE INTERESTS 
§ 691. The common-law rule was applied in Equitable Trust Co. v. McComb, 
19 Del. Ch. 387, 168 Atl. 203 (Ch. 1933). 

393 Gray pointed to a similar difficulty in Kales’s view that appointments under 
general testamentary powers should be measured from the date of exercise of the 
power. The answer of Kales was to the effect that such a series of life estates would 
be an invalid restraint on alienation. See Kates, FuTurE INTERESTS § 695. But 
the Delaware statute measures the period from the time of the exercise of the power 
“for the purpose of any rule of law against perpetuities, remoteness in vesting, re- 
straint upon the power of alienation or accumulations”. Cf. note 307, supra. 
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before it is “ read back ” into the original instrument.*** This seems 
to have been overlooked by a New York court in Matter of Baiter,°** 
where the testator established a trust for his son for life, with a power 
to appoint the remainder to children or remoter issue. The son’s will 
directed that the fund be divided into as many shares “ as shall be the 
number of my children who shall survive me”, each share to be held 
for the benefit of such child for life, with legal remainder to his issue. 
The court read back the donee’s exact words into the donor’s will, and 
found the entire appointment invalid because of the possibility that the 
lives of children of the donee born after the donor’s death might measure 
the period during which the power of alienation was suspended.*** The 
fact that the donee was survived only by children born before the tes- 
tator’s death was regarded as immaterial. But if this fact had been con- 
sidered, the complete duration of each share of the trust, which in New 
York might be regarded as a separate trust,°°’ would be measured by 
the life of the donee and of one child who was in being at the creation 
of the trust. 

An analogous problem was raised by Matter of Burling.*°* The in- 
- come of a trust fund was to be paid to the testator’s widow for life, then 
to his son until 1940, at which time the entire principal was to be paid 
to the son. But if the son died before the date of principal payment, 
whether before or after the widow’s death, the fund was to be dis- 
tributed after the deaths of the son and the widow as the son might by 
will appoint. The son predeceased his mother, having appointed to his 
wife for life, with a remainder over. The appointment, combined with 
the original limitation, was found to add an illegal third life to the trust 
for the widow’s life and the “ possible trust ” for part of the donee’s 
life; *°° the invalid third life estate was therefore eliminated and the 
vested remainders were accelerated. This wholly undesirable result 
would have been avoided had the court taken account of the fact that 
when the appointment became effective it was impossible for the donee’s 
life to measure the trust. The common-law rule may not be broad 
enough to cover this sort of case, where the court would be considering 
supervening facts to determine not what estates were appointed, but 
what interests preceded the appointed interests. However, this would 
seem a proper case for the application of the rule that if one of two 
alternative limitations does not suspend the power of alienation too 


394 Minot v. Paine, 230 Mass. 514, 120 N. E. 167 (1918) ; Morgan v. Gronow, 
L. R. 16 Eq. 1 (1873) ; see GRAY, RULE AGAINST PERPETUITIES §§ 523, 523b. Contra: 
Brown v. Columbia Finance & Trust Co., 123 Ky. 775, 97 S. W. 421 (1906) ; Smith’s 
Appeal, 88 Pa. 492 (1879). 

395 y52 Misc. 177, 273 N. Y. Supp. 962 (Surr. Ct. 1934). 

396 N. Y. Pers. Prop. Law (1929) § 11. 

397 See CHAPLIN, SUSPENSION OF THE PoWER OF ALIENATION (3d ed. 1928) 
§ 140 et seq. 
398 148 Misc. 835, 266 N. Y. Supp. 482 (Surr. Ct. 1933). 
399 N. Y. Pers. Prop. Law (1929) § 11; N. Y. Reat Prop. Law (1909) §§ 178- 


79; id. (1929) § 42. 
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long, the gift does not fail merely because the other limitation, if it had 
taken effect, would have been illegal.*°° The son was expressly given the 
power to appoint whether or not he survived his mother. On the con- 
tingency that he did not survive, the original limitation was to the 
testator’s widow for life, with remainder as the son might appoint. The 
appointment of a single life estate in such a case does not suspend 
the power to alienate beyond the statutory period. 


5. Charitable Trusts 


The attempted creation of a future charitable gift led to a novel de- 
cision by the New Jersey court in First Camden Nat. Bank & Trust 
Co. v. Collins.*°' There the testator devised the bulk of his estate 
to a trustee to invest and accumulate income during the life of the sur- 
vivor of six named infants and 21 years thereafter. “ After the expira- 
tion ” of this period, the trustee was directed to “ proceed to form” a 
charitable corporation, to which the accumulated fund was to be “ then ” 
transferred. Because of the possible interval between the termination 
of the legal period and the formation of the corporation, the court held 
the entire gift invalid. This result would have been unavoidable had 
the gift not been charitable,*°? but the court could have found ample 
authority that the non-existence of the corporation might be disregarded, 
and the fund applied, as it were, cy pres.*°* Thus, a New York court 
recently sustained a will which directed the formation of a corporation 
“as soon as convenient and possible” and proceeded, “ When such 
corporation shall be so incorporated . . . I give ” to the corporate trus- 
tees the residuary estate.*°* But in spite of the concern ordinarily mani- 
fested by the courts to uphold charitable gifts, the New Jersey court 
looked with undisguised disapproval on this particular testamentary 


400 See CHAPLIN, SUSPENSION OF THE POWER OF ALIENATION § 532 et seq. 

401 114 N. J. Eq. 59, 168 Atl. 275 (1933), (1934) 3 Mercer Beastey L. Rev. 
117, (1933) 43 YALE L. J. 334, rev’g, 110 N. J. Eq. 623, 160 Atl. 848 (Ch. 1932), 
(1933) 31 Micu. L. Rev. 1167. 

402 See Gray, Rute Acatnst Perpetuiries §§ 214-14e. 

403 F.g., Franklin v. Hastings, 253 Ill. 46, 97 N. E. 265 (1912); Codman v. 
Brigham, 187 Mass. 309, 72 N. E. 1008 (1905); see RESTATEMENT, Trusts (Tent. 
Draft No. 5, 1934) § 391, comments k, 1; Gray, RuLE AGAINST PERPETUITIES § 607. 
But cf. Malmquist v. Detar, 123 Kan. 384, 255 Pac. 42 (1927). The doctrine of 
cy pres is ordinarily recognized in New Jersey. Patton v. Pierce, 114 N. J. Eq. 548, 
169 Atl. 284 (Ch. 1933). 

404 Matter of Tower, 147 Misc. 773, 266 N. Y. Supp. 43 (Surr. Ct. 1933), aff'd, 
240 App. Div. 804, 266 N. Y. Supp. 995 (4th Dept. 1933). The New York courts 
have ordinarily frustrated attempts to suspend the power of alienation for any 
term in gross, however short. E£.g., Matter of Kramer, 153 Misc. 606, 275 N. Y. 
Supp. 550 (Surr. Ct. 1934); see CHAPLIN, SUSPENSION OF THE POWER OF ALIENA- 
TION § 95. But an exception has often been made for the “ administrative delay ” 
in forming a charitable corporation. E.g., Matter of Potts, 205 App. Div. 147, 
199 N. Y. Supp. 880 (3d Dept. 1923), aff'd, 236 N. Y. 658, 142 N. E. 323 (1923), 
(1923) 37 Harv. L. Rev. 275. 
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scheme, which cut off the testator’s family with a pittance and contem- 
plated the accumulation of an enormous fund for the religious education 


of youth in the distant future.*°° 


BOOK REVIEWS 


CASES ON Equity JURISDICTION AND SPECIFIC PERFORMANCE. Two volumes. 
By Zechariah Chafee, Jr.,1 and Sidney Post Simpson.2 Cambridge: Pub- 
lished by the Editors. 1934. Pp. xiii, 870; vi, 749. $8.00. 

For more than a generation the casebook has been the flower of American 
legal scholarship. Into the making of these pedagogical collections has gone 
prodigal industry and a wealth of academic insight. The casebook, American 
model, exhibits the best characteristics of the peculiar American development 
of the English common law. In each, the typical method of evolution is 
casuistry,® and the legal tradition rests firmly upon the soil of facts involved 
in litigation. To put cases and to distinguish them is an ancient process of 
legal reasoning; in a system of law founded upon judicial precedent, the 
process of casuistry ordinarily does not wander far from the facts of reported 
decisions. But whereas the English lawyer has (or had, when the American 
schism began) only to reconcile the authoritative pronouncements of a single 
jurisdiction, the American legal scholar (and even the American practitioner 
in dealing with a novel case) must exercise his ingenuity upon a formidable 
mass of judicial precedents from many independent sovereignties. The result 
has been to make American legal casuistry far richer in its gap-filling ma- 
terials and far more independent of the voice of authority than was its English 
ancestor. It may well be said that the “ American common law ” is a figment 
of the imagination, for the exercise of the imagination is stimulated by the 
continual outpouring of judicial decisions upon litigated situations, and only 
the reasoning imagination can construct from these intractable data of au- 
thority the framework of a legal system. Thence comes the paradox that, 


405 The rule that a charitable gift after a non-charitable estate must vest within 
lives in being and 21 years was applied in two recent cases. Talbot v. Riggs, 191 
N. E. 360 (Mass. 1934); American Nat. Bank v. Morgenweck, 114 N. J. Eq. 286, 
168 Atl. 598 (Ch. 1933) ; cf. Matter of Estate of Kelly, [1932] Ir. R. 255 (High Ct. 
Just.), (1933) 46 Harv. L. Rev. 1036. The converse rule, prohibiting remote 
vesting of gifts to individuals after charitable gifts, was followed in Matter of 
Fleischfarb, 151 Misc. 399, 271 N. Y. Supp. 736 (Surr. Ct. 1934). But cf. Holsey v. 
Atlantic Nat. Bank, 115 Fla. 604, 155 So. 821 (1934). The New York case is further 
authority that the common-law test of remoteness in vesting survives in that state. 
N. Y. Pers. Prop. Law (1929) §11; N. Y. Reat Prop. Law (1909) § 46; cf. 
Matter of Wilcox, 194 N. Y. 288, 87 N. E. 497 (1909); Walker v. Marcellus & 
O. L. Ry., 226 N. Y. 347, 123 N. E. 736 (1919); see CHAPLIN, SUSPENSION OF THE 
sg oF ALIENATION c. VI, §§ 464-66; WatsH, Future Estates In New York 

23, 29. 

1 Professor of Law, Harvard Law School. 

2 Professor of Law, Harvard Law School. 

3 Casuistry is not necessarily a term of reproach. See Cohen, Casuistry in 3 
ENCYCLOPAEDIA OF THE SOCIAL SCIENCES (1930) 265. 
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while the American common law appears superficially to be crushed by the 
weight of authoritative citations, it actually offers an unrivalled opportunity 
for the exercise of the reasoning imagination. This opportunity has been well 
capitalized in the American casebook, and probably nowhere better than in 
this casebook by Messrs. Chafee and Simpson. 

To the legal practitioner, unfortunately, a casebook is only a hothouse 
orchid. When he comes to the determination of a course of action, or to the 
preparation of a brief on irrevocable facts, he turns to other guides: treatises, 
encyclopedias, digests. The “ editor” of a casebook, who remains modestly 
in the background, will not ordinarily give the practitioner a quotable gen- 
eralization which he can shovel into a brief. For this, the advocate turns to a 
treatise or encyclopedia, from which his opponent likewise can usually lift a 
convenient generalization. If these opposing generalizations were genuine 
opposites, the dialectical clash would admirably set the stage for argumenta- 
tion; too often they are weasel-worded platitudes. Ultimately the argument 
of a case, and still more the choice of action where genuine choice remains, 
rests upon casuistry, for which a first-rate casebook is a finer tool than the 
other books above mentioned. Indeed, a casebook like that of Messrs. Chafee 
and Simpson (and I do not mean that there are many others like it) is a more 
accurate and more economical (in point of energy expended) aid in case- 
finding than are the available treatises or encyclopedias on this subject. Few 
treatises, and no encyclopedias or digests, have been compiled by persons with 
the discrimination and industry displayed by the editors of this casebook. 
Moreover, by the relative prominence which they give to cases printed in full, 
printed in part, and cited, they offer expert guidance in the evaluation of prec- 
edents; and their notes are rich in implicit or explicit analysis of conflicting 
authorities. It is not too much to hope that courts will eventually cite such 
casebooks in their opinions, and thus prod the practitioner into using them. 
At all events, this particular casebook on equity should, in view of the scarcity 
of recent and discriminating treatises on the subject, be added to the prac- 
titioner’s library. The thorough index and the analytical table of contents 
will make its treasures available with a minimum of overhead time. 

As an instrument of instruction, this casebook is in the Ames tradition. It 
combines the Langdell pedagogical theory of giving the student “ influential 
cases” from which he can mine for himself the nuggets of wisdom, with the 
Ames theory of stimulating casuistic development (perhaps Ames found fewer 
nuggets and more unrefined ore in the influential cases) by a wealth of cita- 
tions with occasional critical or analytical notes. Messrs. Chafee and Simpson 
have improved upon the Ames technique. They have avoided bunching their 
citations in a forbidding array of “ accords ” and “ contras” ; they have added 
extensive editorial notes, summarizing and commenting on cases and other 
authorities; * and they have adopted the current practice of developing a 


4 E.g., on Lis Pendens (pp. 24-28), on Privity in Equity (pp. 28-30), on In- 
junctions against the Enforcement of Domestic Judgments (pp. 35-38), on Res 
Adjudicata in Equity (pp. 45-49), on Contempt (pp. 54-57), on Sequestration (pp. 
60-63), on Imprisonment under Money Decrees (pp. 68-69), on Recognition of 
Money Decrees of Other States (pp. 121-24), on the Effect of Foreign Decrees 
for the Conveyance of Land (pp. 143-45), on Injunctions against Foreign Suits 
(pp. 171-75), on Specific Enforcement of Collective Labor Agreements (pp. 419- 
23), etc. In most of these “ notes” the excerpts from opinions or treatises exceed 
the editorial comment. 
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thesis by problems.5 The citations of treatises and law review articles and 
notes are thorough, though not exhaustive; and the parenthetical comments 
on these works are pithy and illuminating. Photographs of eminent jurists, 
of Westminster Hall and Lincoln’s Inn Hall, of the charming Johanna Wagner 
and the rival impresarios, make the books attractive and perhaps represent a 
slight concession to visual education. The thorough development of the facts 
surrounding the Salton Sea litigation ® by the aid of maps and a photograph 
is a similar concession. The main cases appear to be about one-fourth English 
(including the old landmarks), and about two fifths of the total are of the 
present century. The casebook thus represents a combination of old and new 
ideas. 

The net result of all these improvements is that the two volumes of Pro- 
fessors Chafee and Simpson occupy 1475 pages (exclusive of tables and index), 
covering The Powers of Courts of Equity” and Specific Performance of Con- 
tracts ® as compared with 441 pages in Chapters I and II of Ames’ Cases in 
Equity Jurisdiction.® In part this amplification of the subject is justified by 
recent developments, as for instance ‘by the growth of commercial arbitration 
with its corresponding problems of specific enforcement.’® Yet the present 
reviewer submits, with deference, that the editors should have restrained their 
enthusiasm for their subject. Viewed as an intellectual feast for students, the 
book seems likely to produce indigestion, even among Harvard students. A 
ruthless pruning of the annotations (the main cases have been discreetly cut) 
would have made a better pedagogical tool, with enough material left over to 
begin that treatise on equity which the editors should now write. (One of 
the pleasures of book-reviewing is the giving of unsolicited advice.) 

The basic curricular problem, ought there to be a course in “ Equity ”, is not 
necessarily involved in a review of the present volumes. One may concede 
the assertion of the editors that a separate course in equity is still needed, 
without conceding that the approach need be primarily “ genetic” +? or that 
the present subject matter is appropriate. To the reviewer, the material in 
Part I (The Nature of Equity Jurisdiction) seems an indispensable part of 
the law curriculum, and the major part of it should be presented as a unit, 
by whatever name it may be called. Some of the subject matter of Part II 

(Specific Performance of Contracts) should also be included in a basic first- 
year course on the powers and remedies of a court of equity. The remainder 
of Part II (especially the sections devoted to equitable conversion and market- 
able title) seems appropriate for a special course in sales of land or vendor 
and purchaser. The collection is thus too specialized and in part too difficult 1* 
for use in a first-year course. Equitable relief against torts, here presented 
only incidentally, is more appropriate subject matter for such a course. For 
a second-year course devoted to the tougher and more recondite problems of 
the chosen field, these two volumes offer an unsurpassed work of scholarship. 

The genetic (historical) approach in Chapter I is skillfully combined with 

a consideration of recent problems of equity jurisdiction. J. R. and M. P. 


5 E.g., 16 problems on specific performance of agreements to sell corporation 
stock (pp. 298-300) ; 10 problems on negative contracts (pp. 446-47). 
6 Pp. 201-07. 


7 Pp. 16-242. 10 Pp. 520-89. 
8 Pp. 243-1475. I, x. 


® (1904) vol. I, 1-441. 
13 Especially some of the problems of jurisdiction in Chapter I. 
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still merit their anonymous fame as the founders of the course in equity, and 
no one has arisen to dispute J. R.’s halo of martyrdom for the maxim that 
“equity acts in personam”. But history is an alluring muse, and the editors 
have not sufficiently resisted her charms. By dropping more of the older cases 
from the Ames collection, and by reducing the historical annotations, they 
could have substantially reduced the length of the book. In three years 
the law student cannot learn everything and the history of everything. Con- 
tinuity with the past is not always a necessity; it is sometimes only a luxury. 


EpwIn W. PATTERSON.* 


Potice ADMINISTRATION IN Boston. By Leonard V. Harrison.1 Cambridge: 
Harvard University Press. 1934. Pp. viii, 203. $2.50. ° 


Why should the Boston police be studied? The country, as a whole, has 
no particular interest in the Boston police; and, so far as the reviewer knows, 
the only time the Boston police force attracted any wide attention was in 
1919 when the famed Boston police strike occurred. It must be admitted 
that the prospect of reading this book was not particularly pleasing, and it 
was undertaken more or less as a duty. But now that the reading has been 
done, it is a privilege to state that Mr. Harrison has put together a most in- 
teresting study — one that is sound and detailed, but written in a pleasing 
way with a lot of-good common sense. 

This book is the third one to appear from the Harvard Law School Survey 
of Crime in Boston; it was preceded by One Thousand Juvenile Delinquents,? 
by Glueck and Glueck, and Crime and Criminal Statistics,s by Warner. It 
may be presumed that this study of the Boston police was made because it 
fitted into the comprehensive survey as a necessary unit —in any good survey 
someone must study the police. But the subject of police administration in 
Boston does not present any special problem or any field for noteworthy 
criticism. Boston, from the police angle, is a very ordinary city with a moder- 
ate population growth and it has had no “crime waves”. The police for 
many years have been giving creditable service to the community with a 
minimum of political interference and a singularly stable administration. 
Perhaps this makes Mr. Harrison’s study all the more effective. While ad- 
mitting that the Boston police have already brought about a decrease in 
serious crime and are well supplied in men and equipment, he points out that 
Boston has not fully utilized these resources and that the administration has 
certain weaknesses which may be corrected so as to give even more efficient 
service. As a result of his analysis of the defects in an average system, his 
conclusions seem to be more authoritative than they would have been if he 
were dissecting a department riddled with incompetence, graft, and political 
hook-ups. 

The author correctly emphasizes the importance of proper selection of 
police personnel, for police work is personal service of a high order. The 
present method of selection in Boston is defective in that the average age 


* Professor of Law, Columbia Law School. 


1 Director, Bureau of Social Hygiene, New York City; research consultant of the 
National Commission on Law Observance and Enforcement, 1929. 
? (1934). 8 (1934). 
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of appointees is 30.4 years, and this is much too high. The age limit of 35 
years should be reduced so as to shorten the time elapsing between ordinary 
school courses and the police school. Under the civil service regulations, too 
much weight is given to non-police experience, and the educational tests are 
inadequate for measuring the intellectual powers and qualities of applicants. 
Moreover, there is an apparent lack of thoroughness in the character examina- 
tion. While politics plays small part in appointments, nevertheless the Civil 
Service Commission is not properly equipped to select recruits who show 
promise of becoming good policemen. This weakness is most important. A 
department which carries along weak, impulsive, or vengeful men from year 
to year does so at a huge loss both in economy and in service. Harrison 
proposes that the department itself test the intelligence, temperament, char- 
acter, and physical fitness of applicants and then certify the names of suitable 
recruits to the Commission which would serve only as a board of review. 
The task of receiving applications and giving examinations can be done 
through an improved police training school. 

Police training should last for at least three months, full time; and the 
standards should be vigorously maintained by dropping every recruit who 
fails to do his work acceptably. Moreover, more intensive instruction is 
recommended for regular patrolmen, detectives, officers, and others; and the 
school should be in continuous operation and ought to be used for promo- 
tional examinations as well as for recruit selection. Mr. Harrison’s sugges- 
tions that more money be spent in developing better methods of selection, 
training, and promotion, while not novel, are stated most convincingly. Con- 
sider a department of hundreds of policemen. Many are utterly unfit for 
police work, but, having become members in full standing, they cannot be 
ousted. They should never have been appointed. And the time to weed 
them out is at the beginning of their connection with the department. More 
schooling, more care in selection, and more time to consider each applicant 
are sorely needed even in the Boston police department. 

Can conditions be improved after the policeman gets his star? The great 
waste in policing comes from the “ dead-head ” who has lost his ambition. 
Failing to make arrests because he does not want to go to court as a witness 
on his own time, he patrols his beat but sees nothing and hears nothing; he 
knows there is little chance to become a sergeant, and his pay is on a flat rate 
so there is no incentive to active and efficient work. As a result, he idles 
around, keeping just outside of the disciplinary region, but rendering the 
department small service for his salary. Yes, conditions can be improved. 
Harrison advocates separating police work proper from traffic control and 
enhancing its prestige, and then he suggests the economy of extending the 
period of regular increases in pay and establishing higher rates for those who 
perform meritorious services. The economy of this suggestion lies in the 
undoubted increase in efficiency of the policeman whose ambition has not 
died from dry-rot. 

The author considers discipline, patrol, station houses, reserves, criminal 
investigation, and special branches of police work in a workmanlike way. He 
points to the faulty architecture of station houses; he quite neatly shows that 
the “laboratory, however ably operated, will never take the place ‘of the 
detective ”; * he ponders over the difficulties of codrdinating the detective 
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force and the uniformed force; he suggests a legal staff on the police force as 
an answer to the problem created by the relations between police and the 
prosecutor’s staff; he devotes some time to vice control, which is “ the chief 
menace to police departments, on account of corrupting influences encountered 
in its administration.” ® Here he advises consideration of a plan to take vice 
control out of the hands of the regular force and place it under a new unit 
composed of a special class of employees who could be specially trained and 
controlled. An exchange of trustworthy investigators between cities is also 
proposed. This is only one stimulating suggestion among many found in 
this part of the book. More deserve mention, but to attempt a summary is 
out of place. The interested person will have to read the book. 

We should add a word concerning Harrison’s final chapter, which is a 
powerful argument for a metropolitan police system for Greater Boston. In 
a fifteen-mile radius, we find forty independent departments. “ This is home 
rule with a vengeance ”,® but “ the criminal pays no attention to town lines, 
home rule sentiment, or local police operations.” 7 Unification of the systems 
in this metropolitan area would greatly reduce expenses, make recruiting and 
training easier, improve morale in politics-ridden departments, furnish smaller 
communities with specialized services, allow better communication, supply 
emergency reserves, and facilitate supervision. As contrasted with these ad- 
vantages, home rule comes at a high price. 

This book represents an able piece of work and deserves its place along 
with other studies coming from the Harvard Crime Survey. It cannot be 
rated as anything unique, for almost all Harrison’s recommendations have 
been voiced by August Vollmer, Bruce Smith and other specialists. It is 
not the type of book which will cause the discussion which arose after the 
Gluecks published Volume I of this series of studies. Harrison’s feat is that 
he has taken the ordinary, uninteresting, unexciting Boston police as a vehicle 
and has produced a study which will attract the thoughtful consideration of 
persons who live in other distant cities. For that matter, the greater part of 
the book relates to problems encountered in every large police department; 
and, though the recommendations are directed toward Boston problems, most 
of them would prove sound anywhere. 

NewMaN F. BaAKeEr.* 


EVIDENCE IN TRIALS AT ComMON LAw — SUPPLEMENT 1923-1933. By John 
Henry Wigmore. Boston: Little, Brown & Co. 1934. Pp. xv, 1395. 
$15.00. 

It is now thirty years since Dean Wigmore published the first edition of his 
great work,” which was reviewed in these pages by Professor Beale.* A sup- 
plementary volume followed in 1915. The completely revised second edition 
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6 P. 158. 

7 Pp. 161. 

* Professor of Law, and Director, Scientific Crime Detection Laboratory, North- 
western University School of Law. 
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2 Triats AT Common LAw (1904-05). 
8 Book Review (1905) 18 Harv. L. REv. 478. 


q 
q 
q 
i 
i 
a 
q 
q 
| 
qi 
| 
q 
q 
q 
i 
\ 


1935] BOOK REVIEWS 1267 


appeared in 1923 and was subsequently discussed by the present reviewer.* 
Once more the author has brought his treatise down to date by a supplementary 
volume covering the decade since the publication of the second edition. Thus 
the indebtedness of the bench and bar to Dean Wigmore grows steadily larger 
as the years roll by. 

The new volume adds 12,000 judicial decisions and 9,000 statutory refer- 
ences. Statutes on evidence seem to be increasing more rapidly than cases, 
and the growing importance of legislation in this field is plain. The preface 
conveniently lists the latest books consulted among statutory revisions or 
codes, session laws, official reports, and unofficial reports, and also the latest 
law reviews examined. 

The indexes are, as usual, admirable. First is the chronological index of 
statutes cited, classified by states, Canadian provinces, etc.; and it is an indica- 
tion of completeness that the legislation for the Virgin Islands occupies two 
columns. Then comes an alphabetical index of cases cited. Before the index 
of topics is an index of authors quoted or cited. The author-index, as none 
was provided in the main treatise, covers both the treatise and the supplement. 
This new aid to the use of Dean Wigmore’s work is especially welcome to the 
reviewer, who previously expressed a desire for exactly this kind of index for 
the benefit of the lawyer who asks himself, during a hurried search between 
sittings of the court, “ Where was it, now, that Wigmore quoted that passage 
from Bentham? — just what I want to read to the judge to get him to modify 
the ruling he made this noon.”*> The preface gives an amusing account of a 
telegram received from a prominent member of the New York bar asking Mr. 
Wigmore to wire collect the citation of Bentham’s simile about fox hunting.® 

For the most part the text of the supplement does not attempt further de- 
velopment of positions taken in the main treatise, and it is easy to understand 
the author’s reasons for so refraining. Any other course would have required 
recasting whole paragraphs of the text to the confusion of the reader. Such a 
recasting was carried out in the second edition, but a supplementary volume 
is not the natural place for it. Occasionally the footnotes mention recent 
points of view of other writers on controverted questions or insert cases over- 
looked in the main treatise. One finds, moreover, repeated indications of the 
careful attention paid by Dean Wigmore to criticisms of the second edition.? 

In his preface to the second edition, Dean Wigmore, after describing the 
extent of the added material, says, “ All of this is the result of my own per- 
sonal research and scrutiny, without other professional assistance.” *® Such 
heroic labors cannot be kept up indefinitely by any man. In this supplement, 
the author has made considerable use of manuscript reports prepared by 
students and of letters from members of the bar. This codperation has helped 
him to include many new topics; and, although the Wigmorean flavor cannot 
be imitated, a high level of workmanship is maintained by the collaborators. 
The added sections of the text fall roughly into two groups. In the first 


4 Book Review (1924) 37 Harv. L. REv. 513. 
5 See id. at 521. 

6 P. vii. 

7 See, e.g., the new footnote to § 267 on Lloyd v. Powell Duffryn Steam Coal 
Co., Ltd., [1914] A. C. 733, 751, which admitted a person’s state of mind as evidence 
of a past act; and the citation of Burdeau v. McDowell, 256 U.S. 465 (1921), in 
the footnote to § 2184a. 

8 1 WicmorE, EvIpENCE IN TRIALS AT COMMON Law (2d ed. 1923) vii. 
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group are discussions of problems which have perplexed the bar for some time 
past. The second group includes questions raised by new inventions and dis- 
coveries. As all the new topics are listed in the preface,® only a few need be 
mentioned here. 

Among the long-standing problems, we find examinations of the rules of 
evidence in labor arbitrations,’° the settlement of disputes in fraternal benefit 
associations,!! impeachment trials,1? hearings before Congressional investi- 
gating committees,* and international arbitrations.‘ The difficult subject 
of rules of evidence in the United States courts is fully treated, with a classifi- 
cation of federal cases by topics.1> Statutes as to the use of the records of a 
juvenile court are listed and criticized.1*° The admissibility of the fact that a 
defendant in a tort case carried liability insurance receives fresh analysis.17 
The right of an accused to interview the witnesses of the prosecution and to 
inspect evidence in the hands of the prosecution is stated to be a proper sub- 
ject for judicial discretion.1* ‘ The presumptions of death ?° and of survivor- 
ship in a common disaster 7° are restated with reference to modern conditions. 
The author submits statutory drafts as to distribution of the estates of per- 
sons perishing in a common disaster *4 and as to claims by beneficiaries of 
life insurance policies after the prolonged disappearance of the insured.22 

As always Dean Wigmore is alertly interested in the legal effect of new in- 
ventions and discoveries. Laymen as well as lawyers will enjoy reading about 
blood-groups as evidencing paternity,?* fingerprints,” the identification of 
firearms by bullet marks,?° and of automobiles by tire marks,2* the use of 
moving pictures in the courtroom,?? and the authentication of a radio-broad- 
cast message.?® In considering new methods of crime detection, the author is 
cautious about hypnotism?® but favorable to the use of scopolamin °° (the drug 
inducing twilight sleep in childbirth, popularly termed “ the truth serum ”) 
and the “ lie-detector ”,*4 which makes a continuous record of the blood- 
pressure, respiration, and pulse of the accused. To the extensive bibliography 
on the last two topics might be added some mention of the unsuccessful results 
in the case of Decasto Earl Mayer in Seattle. Dean Wigmore is not sure 
whether the accused can be forced against his will to submit to be strapped up 
in the “ lie-detector”, without any violation of his constitutional privilege 
against self-incrimination.** The difficulties of compulsory injections of truth 
serum appear still greater. 

When we are given so much, it is greedy to wish for more; but the reviewer 
regrets losing Dean Wigmore’s views on two points. First, he would like to 
hear whether the author still has any confidence in the emphatic denials of the 
existence of the “ third degree ” by the police chiefs whom he quotes in his 
second edition.** Second, it would be enjoyable to know what Dean Wigmore 


17 § 2824. 25 ar7a. 
18 § 1850. 26 § 417d. 
19 § 2531b. 27 § 798a. 
20 § 2532a. 28 § 2157. 
21 Ibid. 29 § 8414. 
22 § 2531C. 30 § 
23 §§ 165a, b. 81 § 
24 § 414. 
32 See NATIONAL CoMMISSION ON LAW OBSERVANCE AND ENFORCEMENT, REPORT 
No. 11, LAwLEss ENFORCEMENT OF LAW (1931) I51. 
383 § 2265; see Note (1931) 44 Harv. L. Rev. 842. 
84 3 WicMoRE, op. cit. supra note 8, § 851; cf. NATIONAL COMMISSION ON LAW 
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thinks of the codes promulgated by the National Recovery Administration, in 
connection with his treatment of the codes of commercial and professional 
ethics that preceded that statute.*® 

_ The reviewer can hardly hope for the chance to discuss Dean Wigmore’s 
third edition, so he takes this opportunity to express his final opinion about 
the treatise on evidence as a whole. One hesitates to call it the greatest law 
book in our language because there is no common denominator for purposes of 
comparison with writings like those of Holmes and Maitland which start our 
thinking in entirely new directions. Suffice it to say this—no other sys- 
tematic legal treatise in English approaches Dean Wigmore’s work. The com- 
pleteness and accuracy of the citation of sources is just a small part of its 
value. The outstanding merit lies in the analysis of the problems, the pre- 
sentation of competing arguments, and the reasoning with which the author 
supports his own conclusions. No other Anglo-American treatise has ex- 
pounded so ably the law as it is, and none has done so much to make the law 
move toward what it ought to be. 

ZECHARIAH CHAFEE, JR.* 


THE Powers OF THE NEw YorK Court or APPEALS. By Henry Cohen.? 
New York: Baker, Voorhis & Co. 1934. Pp. Ixxii, 551. $8.00. 


Mr. Justice Cardozo’s careful study of the jurisdiction of the Court of 
Appeals of the State of New York ? was first published in 1903, and Mr. J. A. 
Van Bergh’s treatise on the same subject * was published in 1928. Both of 
these books were written from the standpoint of the practicing lawyer, and, 
while notable for their penetrating scholarship, were offered primarily as tools 
for the use of those having business in the highest court of the State of New 
York. 

Mr. Cohen’s book is, on the other hand, an objective analysis, a research 
study, of the whole complicated subject of the powers of the court in civil 
litigation. It will probably be less easy for the practitioner to use as a work- 
ing guide than was either of the two preceding volumes. Taking into con- 
sideration the enactments and numerous decisions since the publication of 
the earlier books, the author not only brings the general subject to date but 
presents a discussion of controversial points not presented in the previgus 
publications. A particular feature of the book, which greatly adds to its use- 
fulness, is the citation of many decisions in which there are no published 
opinions. In these cases the author has examined the original papers. 

In New York there exists a system of double appeal. The first appeal is, 
in general, from the courts of first instance to one of the four appellate 
divisions of the supreme court; and the second appeal is from the appellate 


OBSERVANCE AND ENFORCEMENT, OP. cit. supra note 32, at 52-155, giving evidence of 
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division to the court of appeals. A single appeal would certainly overtax 
the capacity of any court consisting of a single division. The justification 
for the existence of the appellate divisions in the system of appellate tri- 
bunals is that it limits the amount of work of the court of appeals so as to 
keep it within the capacity of the court. The constitution of 1894, the judi- 
ciary article of which went into effect in 1896, sought to keep the burden of 
the court’s work within reasonable limits by making finality of judgment or 
order the essential prerequisite of the right to appeal (except in cases where 
a new trial was granted by the appellate division and judgment absolute on 
the appeal was stipulated, or where an appeal was allowed by the appellate 
division on a question of law certified for review), and by limiting reviewable 
matters to questions of law and, even there, withdrawing from the court’s 
consideration the question whether a finding by court or jury unanimously 
affirmed was supported by the evidence. The court’s primary function was 
conceived as one to declare the law rather than to assess the rights of liti- 
gants. Of this general plan Mr. Justice Cardozo wrote: “The wrongs of 
aggrieved suitors are only the algebraic symbols from which the court is to 
work out the formula of justice. ” ¢ 

The plan adopted in 1894 proved inadequate. Work accumulated beyond 
the capacity of the court and further limitations of jurisdiction became neces- 
sary. These were imposed by statutory enactment, as the constitution per- 
mitted. The last modifications came in 1925 through amendment of the con- 
stitution and resulting statutory action. Then, the right to appeal was limited 
to final judgments or final orders where disagreement existed between the 
trial court and the appellate division or among the members of the appellate 
division itself. Otherwise final judgments and orders were not to be ap- 
pealable without permission either of the appellate division or of the court 
of appeals. Appeals from interlocutory judgments and non-final orders con- 
tinued to be permitted only upon certification by the appellate division. 
However, the scope of questions reviewable was broadened to include all 
questions of law and even questions of fact relating to new findings which 
might have been made by the appellate division in the first instance. Ap- 
pealability as a matter of right has thus been restricted since 1896, but the 
scope of questions reviewable broadened. This progress and the decisions 
exemplifying it, especially during the last decade under the provisions now 
in effect, are the subject of Mr. Cohen’s book. “Today the Court ”, he says, 
“jis truly an appellate court. It has, in addition to its earlier powers, the 
duty to see justice done in every case no matter how brought before it.” ® 

The mere statement of the jurisdiction of the court fails to indicate how 
diverse and complicated the questions of jurisdiction have proved to be. The 
book presents exhaustively the cases dealing with the problems raised by pro- 
visions restricting the court’s jurisdiction. A reader of the book cannot fail 
to be impressed with the pitfalls to which the unwary are exposed on every 
side and by the refinements in which the court has been compelled to indulge 
to protect and insure its desirable jurisdiction. On the one hand, there is the 
ever present question of finality as affecting appealability; on the other hand, 
the no less difficult distinction between questions of law and questions of fact 
and the problems involved in the exercise of judicial discretion. The reader 
wonders whether it is all worth while and whether it would not be better to 
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abandon the effort to maintain symmetry in the law (a mere fetish according 
to a modern school of thought) and give to every litigant the right to a direct 
review by a court of last resort sufficiently equipped with members to take 
care of the work, even though the body of the law might suffer in consistency 
and certainty. 

As a working proposition, the jurisdiction of the court of appeals does not 
usually offer the complicated problems which a perusal of this book would 
lead one to anticipate. In the majority of cases, the process of appeal is an 
open highway easy for anyone to follow. It is generally in the borderline 
cases, which Mr. Cohen discusses with such keenness, that the refinements, 
uncertainties and traps occur. 

The trend in the court’s development is not wholly a judicial trend. It is 
rather a legislative one based upon the exigencies of the mass and complica- 
tion of litigation in such a state as New York. In the opening of the book, 
it is pointed out that no court has reason to exist unless its function is to see 
that justice is done. And yet “the pressure of judicial business is such that 
immediate justice in a particular case must often be sacrificed in order that 
detached reflection on the wider harmonies in the law be possible.” ® The 
writers of the constitution of 1894 emphasized the need for such a sacrifice 
of immediate justice in a particular case. The present constitutional and 
statutory provisions, as shown by the book, emphasize as the fundamental 
function of the court, the duty to see that justice is always done. 

The arrangement of the book is satisfactory, although it is difficult to 
understand why the history of the court has been inserted in the third chap- 
ter rather than at the beginning. Some of the black type headings of para- 
graphs, while logical, may prove confusing rather than helpful to one using 
the book for reference only and not for continuous reading. This is par- 
ticularly so in relation to the discussion of the abused phrase “order in 
action” in dealing with lack of finality from section 17 to section 35. It 
would be helpful, too, if the apposite constitutional and statutory provisions 
relating to appealability were in all cases printed verbatim in the appropriate 
sections in the book or in an appendix. These are perhaps matters of per- 
sonal preference. Viewed as a comprehensive study of a complex instru- 
mentality in the cause of administering justice, the book deserves high praise. 


CuHarLeEs B. Sears.* 


Tue EFFect OF AN UNCONSTITUTIONAL STATUTE. By Oliver P. Field.+ 
Minneapolis: University of Minnesota Press. 1935. Pp. xi, 355. $5.00. 


“ An unconstitutional statute”, said Mr. Justice Field, “. . . is, in legal 
contemplation, as inoperative as though it had never been passed.” ? This 
was uttered in a case holding that there can be no de facto officer without a 
de jure office. Yet in the same opinion it was recognized that one may be a 
de facto officer notwithstanding the unconstitutionality of the act by which 
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he is appointed to a legally existing office. The unconstitutional statute allows 
the invocation of the de facto device where the total absence of a statute 
would not. Moreover, many courts disagree with the United States Supreme 
Court and sustain the acts of the incumbent of a position which has no other 
parentage than an unconstitutional statute. Thus the matter is not so simple 
as Mr. Justice Field seemed to think. It is so far from simple that confusion 
and contradiction are the chief characteristics of the collection of cases which 
are the subject of Mr. Oliver P. Field’s study. 

The de facto corrective of the unpleasant consequences that would ensue 
if no difference were to be drawn between an unconstitutional statute and no 
statute at all is applied not only to public officers but to public and private 
corporations. That is to say, it is sometimes applied and sometimes not. The 
problems arising out of the acts of illegitimate officers and corporations take 
up a third of Mr. Field’s book. Legitimate officers are sometimes excused for 
illegitimate acts and sometimes not. The chapter on this problem is followed 
by two on the perplexities caused by the instability of judicial decision on 
constitutional issues and the application of the canons of res judicata and 
stare decisis. Statutory curing of constitutional defects, recovery of uncon- 
stitutional taxes, obligations incurred under unconstitutional statutes, and the 
effect of mistakes of constitutional law on the part of officers and private 
persons — these are the other subjects embraced under Mr. Field’s title. 
The book concludes with a more general essay on judicial review in which 
the author suggests the need for various improvements in our present practice. 

Mr. Field’s method combines detailed analysis of particular cases and 
opinions with the digest recital of many rulings. That he is not infallible in 
his use of authorities may be inferred from his citation of Chicago, 1. & L. Ry. 
v. Hackett *® for the statement that “It is interesting to note that invalid 
congressional acts have been held to have sufficient effect to be evidence of 
an intention to occupy a part of the regulatory field in interstate commerce, 
thereby ousting the states from the field.”* Though the point was not 
properly before the Court in that case, the opinion declared that the invalid 
first Federal Employers’ Liability Act could not operate to supersede any 
existing valid law. It differentiated Northern Pac. Ry. v. Washington,® in 
which a valid federal statute operated immediately to supersede state law 
although the federal statute did not otherwise operate until two years after 
its enactment, and added: “ No such purpose could be manifested by a void 
statute, since it was not law for any purpose.” ® 

The concluding chapter on judicial review treats such review “ as a device 
of government rather than as a purely legal doctrine ”.” To “ judicial review to 
protect private rights ” Mr. Field pays relatively less attention “ because while 
it is a political device or technique, it has come to partake, in a sense, of a 
more strictly legal rule or doctrine, being applied by the courts more as are 
the usual rules of law, in the settlement of disputes between private parties.” ® 
From what follows, one may perhaps infer that the contrast which the author 
has in mind is that it may not be so inappropriate for private persons to be 
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in control of litigation involving private rights as to be in control of litigation 
involving the separation of powers or the division of powers between the states 
and the nation in the federal system. Of this latter field of judicial action 


he says: 


“ The réle of judicial review in the United States as an instrument of federalism 
has been pointed out by many commentators. Professor Westel W. Willoughby, in 
his Constitutional Law, has emphasized this phase of judicial review by the very 
organization of the materials in the first volume of his work; in doing so he has 
influenced other writers and teachers and has again drawn attention to the place 
of the Supreme Court in our federal system, a place which that court itself has 
usually remembered in the decision of cases.” 


With this further reminder, the Supreme Court should succeed in making 
habitual what hitherto has been usual. 

To his criticism of permitting private parties to be in charge of litigaton 
affecting what he calls “ problems of constitutional power”, Mr. Field seems 
to add a criticism of the strict rule as to the persons who can contest what he 
calls “an excess of authority”. He speaks of the failure of judicial review 
“to afford preventive measures”, though he does not explicitly espouse 
advisory opinions. He is clearer in exposing the defects of judicial review 
than in proposing palliatives. One wonders just what he means when he says: 


“ Also, in this class of cases, the case-to-case nature of the exercise of judicial review 
is a weakening factor in its effectiveness, because general rule is important in freedom 
of speech, for example. Freedom to speak when there is the will to speak is worth 
more than later assurances that the freedom to speak is constitutionally guaranteed ° 
and the enforced silence an error. The will and time to speak having passed, the 

value of the right, both to the individual and to society, has been reduced greatly.”’ 19 


If the Supreme Court should somehow tell us in advance all that we might 
and might not say, our canonical apocalypse might still not make the Heaven 
that Mr. Field infers. 

Mr. Field’s concern is with the adjectival rather than the substantive side 
of judicial review. His detailed explorations are confined to the topic an- 
nounced in his title. If some judicial shibboleths could be believed, the book 
would have to be as brief as the familiar treatise on snakes in Ireland. The 
truth is, however, that unconstitutional statutes have many and varied effects. 
The law is full of collateral doctrines and devices that keep it from behaving 
as badly as it sometimes talks. If the behavior is varied, there may be good 
justifications for it. Mr. Field’s apparent preference for conformity may be 
rejected without indulging in contentment with chaos. His work has a value 
quite aside from its presentation of his own views. As a contribution to the 
wider realization of the importance and difficulty of the problem which it 
treats and of the need for simplification and clarification, his study is a 
pioneering effort which should stimulate judges and scholars to work for the 
improvement which he urges. 


Tuomas REED POWELL.* 
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SANCTIONS AND TREATY EN¥ORCEMENT. By Payson S. Wild, Jr. Cambridge: 
Harvard University Press. 1934. Pp. xv, 231. $2.50. 


Rebus sic stantibus, there is no problem of treaty sanctions. The chaotic 
course of contemporary history, however, reveals the need for some method of 
insuring the performance of world treaty obligations. In this book, the 
author defines treaty sanctions, traces their history, discusses their effect in 

‘international law, analyzes both obsolete and present-day sanctions as they 
affect individuals as well as states, and suggests possible ways of enforcing 
the great modern treaties. Admitting that fear of force is “the most impor- 
tant sanction of international law” (p. 206), Mr. Wild, in his last chapter, 
considers the efficacy, for curing the practical ineffectiveness of treaty prom- 
ises, of such popular nostrums as an international police force, or a collective 
boycott. The volume is carefully written and documented, and it is a re- 
print of the author’s doctor’s thesis, apparently only slightly reorganized. 
Cf. Wild, Treaty Sanctions (Unpublished thesis in the Harvard University 
Library, 1931). 


LAW AND PROCEDURE UNDER THE BANKRUPTCY AcT. By Saul Gordon. 
New York: Prentice-Hall, Inc. 1933. $10.00. 


If the disasters of the depression do not justify a comprehensive collation 
of the recent flood of cases in bankruptcy, certainly the 1933 amendments to 
the Bankruptcy Act dealing in general with compositions and extensions, and 
specifically with their application to agriculture and the reorganization of 
interstate railroads, merit consideration. In addition to a discussion of the 
aims and scope of these recent addenda, which transform the Act into an in- 
strument of rehabilitation for debtors, this compendium contains extensive 
annotations of the more recent cases which, regrettably, do not wholly cover 
the Act. In recognition of the importance of circumstantial details in bank- 
ruptcy cases, the facts affecting each decision, as well as the pertinent govern- 
ing principles of law, are set forth. In its present state this digest is of con- 
siderable value in research; and the familiar looseleaf system, which allows 
current decisions furnished by the service to be inserted under appropriate 
headings, adds to its utility. The volume contains, also, all the general orders 
and the forms adopted and released by the Supreme Court relating to bank- 
ruptcy. 


De Jure BELu Lisrt Tres. By Alberico Gentili. Translated by John C. 
Rolfe. No. 16 of the Classics of International Law. 2 Vols. Oxford: 
Clarendon Press. 1933. Pp. x, viii, 742; 52a, vi, 479. $8.00. 


One can present no clearer statement of the place of Alberico Gentili in the 
field of international law than by quoting from the preface to the present vol- 
ume, written by Mr. Coleman Phillipson, of the Inner Temple. ‘“ He did more 
than any other writer before him to free international law from the besetting 
theological importations and the incubus of scholastic casuistry. In his clear 
recognition of, and constant insistence on, the predominant positive aspects of 
the subject, he foreshadowed the modern prevailing view. . . . He frequently 
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appeals to divine law; he is always ready to invoke the authority of ‘ natural 
reason’ or the law of nature, but in doing so his aim is to apply additional 
sanctions to, and thereby reinforce, matters that are universally affirmed by 
the intuitive juridical consciousness of mankind, or established by express or 
implied agreement. Metaphysical abstractions and dialectic subtleties he 
avoided. . . . His aim is a thoroughly practical one: he considers with the 
mind of an impartial judge —a mind, moreover, swayed by sound common 
sense rather than by ancient authority (to which Grotius has paid too great 
homage) — the great controversies of the time. . . . In comparison with the 
comprehensive and systematic work of Grotius, the work of Gentili may seem 
small and fragmentary; but it is important to remember in comparing the two 
that the work of Grotius was a later publication, and had the great advantage 
of being modelled on that of Gentili. .. .” (P. 50a.) Volume one of the 
present undertaking includes a photographic reproduction of the 1612 edition, 
and a list of errata. Volume two is the translation, in which a painstaking and 
generally successful attempt has been made to verify the numerous marginal 
references. The work includes an index of authors cited, a subject index, and 
the learned and highly instructive introduction of forty pages from which the 
above quotation was taken. In every respect, the books are up to the high 
standard set by previous Classics. 
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Rinehart. Pp. 178. $1.00. A discussion of the mechanics of financing a 
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CLAUSE D’INALIENABILITE OU “ RESTRAINT ON ANTICIPATION” DANS LE 
REGIME DES BIENS ENTRE Epoux EN Drorr Anctats, La. By Berthe 
Bernot. Paris: Rousseau et Cie. Pp. 147. A monograph on the survivals 
of dower in modern English law. 

DoctrINE oF “ REeBus sic STANTIBUS” IN INTERNATIONAL LAW, THE. By 
Chesney Hill. University of Missouri Studies. Columbia: University of 
Missouri. Pp. 95. $1.25. A careful study of the subject. 

Economics OF PLANNING. By H. R. Burrows and J. K. Horsefield. Phila- 
delphia: The American Academy of Political and Social Science. Pp. 31. 
A reprint of an article analyzing some of the present-day planned 
economies. 

ENGLISH CONSTITUTIONAL DocUMENTS 1307-1485. By Eleanor C. Lodge 
and Gladys A. Thornton. Cambridge: The University Press; New York: 
The Macmillan Co. Pp. xxv, 430. $3.50. A collection of the documents. 

GOVERNMENT CAREER SERVICE. By Leonard D. White. Chicago: University 
of Chicago Press. Pp. xiii, 99. $1.50. Proposals for the establishment 
of a career corps in the upper ranks of our public service. 

Hovusinc Orricrats’ YEAR Book 1935. Edited by Coleman Woodbury. 
Chicago: National Ass’n of Housing Officials. Pp. vi, 72. $1.00. Ac- 
counts of programs and accomplishments of the various governmental 
agencies engaged in providing low-cost housing. 
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INNKEEPERS AND CARRIERS. By Karl Stecher. Washington: Public Utilities 
Reports, Inc. Pp. vi, 137. An historical introduction to the study of 
public utilities. 

Law AND CUSTOM OF THE SOUTH AFRICAN CONSTITUTION, THE. By W. P. M. 
Kennedy and H. J. Schlosberg. New York: Oxford University Press. 
Pp. xxxix, 640. $12.00. A treatise on the constitutional and administra- 
tive law of the Union of South Africa. 

LEAGUE OF NATIONS COVENANT, THE. By K. R. R. Sastry. Madras: Devi 
Press. Pp. 133. 3s. Two lectures evaluating the utility and efficiency 
of the League. 

Lecce UNIFORME SULLA CAMBIALE, La. By Berto Bracco. Cedam: A. Milani. 
Pp. vi, 386. A discussion of possible uniform foreign exchange laws. 

Mr. Justice Carpozo. By Joseph P. Pollard. New York: The Yorktown 
Press. Pp. 327. $3.00. A popular discussion of Mr. Justice Cardozo’s 
decisions. 

NEED FOR CONSTITUTIONAL REFORM, THE. By William Yandell Elliott. New 
York: McGraw-Hill Book Co. Pp. x, 386. $2.50. Suggestions for re- 
vamping the American political machinery. 

PARLIAMENTARY LAW AND ProcepurE. By John Q. Tilson. Washington: 
Ransdell, Inc. Pp. xv, 176. $2.50. The author advocates the general 
adoption of the rules of procedure of the House of Representatives. 

RESTATEMENT IN THE Courts, THE. Second Edition. St. Paul: American 
Law Institute Publishers. Pp. 354. A list of decisions citing the 
restatements. 

REvIEwW OF LEGAL EDUCATION IN THE UNITED STATES AND CANADA FOR THE 
YEAR 1934. By Alfred Z. Reed. New York: Carnegie Foundation for 
the Advancement of Teaching. Pp. 72. An annual report on the con- 
ditions in American legal education. 

Soviet UNION AND INTERNATIONAL Law, THE. By T. A. Taracouzio. New 
York: The Macmillan Co. Pp. xvi, 530. A study based on the legislation, 
treaties and foreign relations of the U.S. S. R. 

State LAw INDEX 1931-1932. Washington: Government Printing Office. Pp. 
1095. An exhaustive digest of recent state legislation. 

STaTE TAXATION OF Motor VEHICLES. By Albert Joseph Dooley. Philadel- 
phia: University of Pennsylvania. Pp. 171. A doctoral dissertation. 
TRIAL OF WILLIAM GARDINER (THE PEASENHALL CASE). Edited by William 
Henderson. London: William Hodge & Co. Pp. x, 332. 10/6. Volume 

sixty-three of the Notable British Trials series. 

Vie JURISDIQUE DES PEUPLES, LAa—VI-Sutsse. By H. Lévy-Ullmann and B. 
Mirkine-Guetzévitch. Paris: Librairie Delagrave. Pp. xiii, 435. 36fr. 
A study of the public system of Switzerland. 

Wortp Court Reports. Vol. II, 1927-1932. Edited by Manley O. Hudson. 
Washington: Carnegie Endowment for International Peace. Pp. xxi, 870. 
$3.00. The second volume of a series containing the judgments, orders, 
and opinions of the Court up through the judgment in the Free Zones 
case of June 7, 1932. 
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